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LLNOPOBOE NPABO
LIEJTU U 3A1AYM

Llenb 3neKTpoHHOro xypHana Liudposoe npaso (Digital Law Journal) — co3ganne AMCKYCCMOHHOW NNOWAAKYA ANA OCMbICNe-
HWA B HAY4YHO-NPAKTUYECKOI NNOCKOCTN Neranu3auini uudpoBbix TEXHONOMIA, 0COBGEHHOCTEN U NEPCNEKTUB UX BHeAPEHMS
B HOpMaTUBHO-NpaBoBoe none. OCO6EHHO OCTPO 3Ta 3ajaua CTOUT Neped POCCUICKUM COOGLLECTBOM NPaBOBEOB B CBS3M
C pa3BuTHEM LNdPOBOI IKOHOMUKM B Halwei cTpaHe. C 3TOM e 3afauelt CTanKMBAETCA M OCTaNbHOI MUP, pewas eé 6onee
UM MeHee ycnewHo. B mupe chopmmposanach 06WwMpHan NPaKTUKA HOPMATUBHOTO PEryIMPOBaHUS LMGPOBOI IKOHOMUKM,
OHa IAéT XopoLKiA MaTepuan Ans NpoBeAeHUs CPaBHUTENbHBIX MCCIEA0BAHMIA MO 3TOI NPOBAemMaTIKe. B TeopeTuueckom nia-
He «umthpoBOE NPaBO» ONMUPAETCA HA CHOPMUPOBABLUEECS B AHMOA3bIUHOI HAYYHON TUTEPATYpe akafeMnyeckoe Hanpasne-
HMe KMHTEPHET-NPaBO», KOTOPOE PsAA UCCNENOBaTENed PACCMATPUBAIOT Kak OTAENbHYI 0TPacnb Npasa.

3azayamu xypHana siBnsTcS:
= [ly6nukaums nccnefoBaHnii B 06nacTin LMdpoBoro npasa v LUGPOBOI IKOHOMIKIA C LIENbH0 MHTEHCM(UKALLIN MEXAYHA-
POAHOT0 HAYYHOTO B3aMMOAENCTBIS 11 COTPYAHNYECTBA B PaMKaXx Hay4YHOTO COO6LLECTBA IKCMEPTOB.
= YAoBNeTBOPEHNE MH(OPMALMOHHBIX MOTPEOHOCTEN CNeLnancToB-NPOGeccoHanos, ROMKHOCTHBIX ML, OPraHoOB rocy-
AAPCTBEHHON BNACTY, NPeACTaBuTeNei 06LeCTBEHHbIX 06BEANHEHINA, HBIX TPXAAH M OpraHN3aLMil B HAy4HO-NPaBo-
BOIl OLiEHKe COBPEMEHHbIX MOAXOA0B K NPABOBOMY PErynMpoBaHNI0 LUGPOBOA IKOHOMMKN.
= PacnpoctpaHeHne JOCTVKEHWA aKTYanbHON IOPUANYECKON 1 IKOHOMUYECKOW MbICAW, Pa3BUTHE MPOGECCUOHaNbHBIX
CBA3€I1 U HAY4HOrO KOOMEPATUBHOIO B3AMMOAENCTBUS MeXAY UCCNeA0BaTeNAMM U UCCNER0BATENbCKMMU rpynnami Poc-
CUI 1 3apybeXHbIX rocyAapcTs.
B ypHane nyb6nukyioTca CTaTbit N0 CNeaylowWwyM HanpasneHnam pasBuTuA 1 3a4ayam, CTOALMM nepes HOPMaTUBHbLIM pery-
NNUPOBaHNeM LM(POBOI IKOHOMUKIA:
1. HopmaTuBHoe o6ecneueHue HAOPMaLMOHHOI 6e30nacHoCTH, hopMUpoBaHIe eauHOi WtpoBoit cpeabl JoBepus (MaeH-
TUdMKaLWs CYGHEKTOB B LHPOBOM NPOCTPAHCTBE, O6MEH I0PUANUECKM 3HAUNMON UHCIOPMALWMEN MEXAY HUMU 1 T. A.).
2. HopmatnsHoe obecneyenne 3NeKTPOHHOTO rPa¥/aHCKOro 060poTa; KOMNIEKCHbIe MPaBoBble UCCnefoBaHns 06opota
AaHHbIX B YCNOBUAX Pa3BUTUA LMGPOBbIX TEXHONOTMIA, B TOM YUCNE NEPCOHANbHBIX AHHbIX, 0OLEAOCTYMHBIX AAHHDIX,
“Big Data”.
3. HopmatnBHoe obecneyeHne ycnoBui s c6opa, XxpaHeHns n 06paboTky aHHbIX.
4. HopmaTuBHOe o6ecrneyeHne BHEAPEHUA U UCNONb30BAHNA HHOBALMOHHDIX TEXHOMOTMA HA (hUHAHCOBOM pbiHKe (Kpun-
TOBaNKOTHI, GNOKYEIH 1 Ap.).
HopmaTiBHOe CTUMyNNpOBaHUe Pa3BUTUA LUGPOBOI IKOHOMUKN; NPaBOBOE PErynupoBaHie JOTOBOPHbBIX OTHOWEHWH,
BO3HMKAIOLYMX B CBA3M C Pa3BUTMEM LNGPOBbIX TEXHONOMMIA. CeTeBble FOrOBOPLI (CMAPT-KOHTPaKTbI). MpaBoBoe perynu-
poBaHue 3NEeKTPOHHOI TOProBAN.
. opmupoBaHue NpaBoBbIX YCNOBYIA B Chepe CYFONPOU3BOACTBA U HOTApHaTa B CBA3M C Pa3BUTMEM LM(POBOI IKOHOMUK.
O6ecneyeHne HOPMATUBHOTO PerynupoBaHns L(poBOro B3aMMOAEHCTBUS NPEANPUHNMATENBCKOTO COOBLECTBA U ro-
CynapcTBa; onpefenexune «UyndpoBbix 06bEKTOB» HANOrOB M pPa3paboTka NpaBoOBOTO PexuMa Hanoroo6noxeHus npea-
NPUHNMATENbCKOW AEeATENbHOCTM B Cthepe LMdpPOBbIX TexHonorni. LindpoBoi GIOMKET; KOMNNEKCHOe MCCneaoBaHme
MpaBoBbIX YCNOBUI UCMONb30BAHNA PE3YNLTAaTOB UHTENNEKTYaNbHOW AEATENbHOCTH B YCNOBUAX LU(POBON IKOHOMUKI.
Lindposas 3KOHOMMKA M QHTUMOHOMONbHOE PerynupoBaHue.
. HopmatnBHoe perynuposaHue LpoBoii IKOHOMIKOM B KOHTEKCTE UHTErPaLMOHHDBIX MPOLLECCOB.
KomnnekcHble nccneaoBaHus NpaBoBbIX U ITUUECKMX aCMEKTOB, CBA3AHHbIX C Pa3paboTKoi 1 NPUMEHEHNEM CUCTEM CKYC-
CTBEHHOTO UHTENNEeKTa 1 POBOTOTEXHNKN.
10. N3meHeHne NOAXOA0B K MOATOTOBKE 1 NEPenofroTOBKe I0pUANYECKIX KafPoB B YCIOBUAX Pa3BUTUA LLUGPOBbIX TEXHONO-
ruit. HoBble TPe60BaHNA K HaBbIKaM 1 KBANM(UKALMM IOPUCTOB.
TemaTuka XypHana cOOTBETCTBYET rpynne cneumanbHocten l0pugmnueckue Haykn 12.00.00 1 IkoHoMUueckue Hayku 08.00.00
no HomeHknartype BAK.
B XypHane ny6nuKyloTca CTaTbi Ha PYCCKOM 1 @HIMUACKOM fi3blKaX.
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EDITORIAL
Dear Readers,

I am glad to greet you in the pages of the international, peer-reviewed
Digital Law Journal. The mission of the Journal is to provide a platform
to exchange and discuss information around various research aspects and
best practices concerned with the legalization of digital technologies. An-
other fundamental goal is to elucidate the peculiarities of these technol-
ogies and their implementation prospects within a legal and regulatory
framework.

At present, attempts to use digital technologies in socioeconomic and production processes pose two
major problems. The first is updating the existing legal provisions; the second relates to the transformation
of the legal system in order to address the digital challenges of our time.

Several countries have already begun to shape their approaches to the legalization of digital assets, al-
though their attitudes to the issue are rather contradictory. The comparatively recent incorporation of digital
technologies into the legal sphere, alongside their novelty and originality, is combined with a lack of legal
control of such relations in many jurisdictions.

It is important to note that Russia is ranked second among the world's cryptocurrency traders'. Figures
for January 2020 show that, according to the approval rating of cryptocurrencies as an investment vehicle,
Russia is one of the top 5 countries?. In the most popular P2P hitcoin marketplace, LocalBitcoins.com, Russia
is also leading in the trading volume®. However, based on BloomChain research*, Russia ranks 40th among 63
players in the FinTech market, and falls behind other countries as far as the factors of ‘legal and regulatory
framework’, ‘technologies’, and being ‘future ready’ are concerned. Consequently, Russia is one of the most
promising economies, whilst at the same time is behind many ‘digital’ jurisdictions in doctrine and regulation.
It is my firm belief that the Digital Law Journal can facilitate the legalization of digital technologies on both
the national and international levels. This quarterly aims to become an environment for research, expert
analysis, and education, regarding the evolution and establishment of digital law and digital economy.

Lawmaking in the field of digital economy in our country is developing rapidly. The category of ‘digi-
tal rights’ in Russian law is legalized by Federal Act N® 34-FZ%; the biometric identification act® and the
crowdfund act’ are also applied, whilst the legislation of digital financial assets is pending®. Additionally,

' https://forklog.com/issledovanie-rossiya-zanyala-vtoroe-mesto-v-mire-po-kolichestvu-kriptovalyutnyh-trejderov/

5 Federal Law 34-FZ, dated 18 Mar. 2019, ‘On introducing amendments to Parts 1,2 and Article 1124 of Part 3 of the Russian Civil
Code’

5  Federal Law 482-FZ, dated 31 Dec. 2017, ‘On introducing amendments to certain legislative acts of the Russian Federation’.

7 Federal Law 259-FZ, dated 2 Aug. 2019, ‘On raising capital using investment platforms and on introducing amendments to
certain legislative acts of the Russian Federation’.

¢  Law project No £19059-7 ‘On Digital Financial Assets.
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the national programme ‘Digital Economy of the Russian Federation’ is already in force®, and the Bank of
Russia is implementing the proposals outlined in the policy paper ‘Basic Directions of Financial Technologies
Development for the period 2018-2020"10.

The Bank of Russia has launched some FinTech projects: a regulatory sandbox, a financial service mar-
ketplace, a coin marketplace for banks, a faster payment system, remote identification and biometrics in
banks. The FinTech Association implements the projects of digital KYC, electronic letters of credit, and digital
mortgages11. The FinTech, RegTech/SupTech, and GovTech markets in Russia are developing with the aid of
dynamic start-ups; they are given infrastructure support by the FinTech Association, the Russian Association
of Cryptoindustry and Blockchain (RACIB), the Skolkovo Foundation, and others.

Russia is one of the leaders in implementing the digital agenda of the Eurasian Economic Union. In this
regard, the Eurasian Economic Commission (EEC) and the Eurasian Development Bank (EDB) released a joint
report on cryptocurrency and blockchain issues12. The Russian Federation is also actively involved in the
discussion of digital problems associated with the economic security of the Eurasian region.

In the field of the legal regulation of digital economy, a singular school of thought is just beginning to
evolve. Nevertheless, there are centres for digital economy competencies in the Russian academic envi-
ronment. It is worth mentioning such bodies as the Centre for Digital Economy and Financial Innovation
at MGIMO University run by the Russian Ministry of Foreign Affairs; the Digital Economics Centre of the Na-
tional Research University's Higher School of Economics; the Centre for Training Chief Digital Transformation
Officers at the Russian Presidential Academy of National Economy and Public Administration; the National
Centre for Digital Economy at Lomonosov Moscow State University; the Russian School of Private Law; the
Blockchain Academy Inc.; and others.

Market players also have expert groups (think tanks) which play a key role in creating this Russian school
of thought; these include the Competence Centre for Normative Regulation in the Digital Economy at the
Skolkovo Foundation; Vnesheconombank’s Centre for Blockchain Competencies and Digitalization; the Robo-
law Research Center for Problems of Robotics and Artificial Intelligence Regulation; the Russian E-money As-
sociation; the National Council of Financial Market; and others. The best practices of management consulting
companies (for instance, Baker, McKenzie, Delloite, Dentons, PWC) make a significant contribution to the legal
element of the digital competence framework.

| am confident that the Digital Law Journal will facilitate the growth of a remarkable intellectual tradition in the
field of legal support of digital economy development. To achieve this aim, the Journal is consolidating the efforts of
the abovementioned actors and leading centres abroad (the American Chamber of Digital Commerce, the American
Bar Association, the Cambridge Centre for Alternative Finance, the American Global Legal Research Center).

| would like to express sincere gratitude to the members of the Editorial Board for joining our interna-
tional research project.

Maxim I. Inozemtsev
MGIMO University, Russia
Moscow, Russia, March 2020

9 The passport of the national project ‘Digital Economy of The Russian Federation’ (approved by the Presidium of the Presidential
Council for Strategic Development and National Projects, Minutes No 7, dated 4 Jun. 2019).
URL: http://www.consultant.ru/document/cons_doc_LAW_328854/
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pag NpUBETCTBOBATb HAa CTPAHMLAX MEXAYHAPOAHOIO HAYyHOro XypHana
Lindposoe npaso (Digital Law Journal), Lenb KOTOporo — cosgaHme ANUCKyC-
CMOHHOW NNOWAAKA ANA OCMbICIEHUA B HayuyHO-NPAKTMUECKON NNOCKOCTH
neranusauuu LMPoBbIX TEXHONOTMIA, 0COGEHHOCTEN 1 NEPCNEeKTUB UX BHe-
[PeHns B HOPMATUBHO-NPABOBOE MoJe.

B HacTosiee BpemMa NONbITKN peanu3aLim UpoBbIX TEXHONOMA B COLLM-
aNbHO-IKOHOMUYECKMX W MPOU3BOACTBEHHbIX MPOLeccax TPebYT Kak akTya-
NNU3aLMN feCTBYIOLMX NPABOBbIX MONOXEHWIA, TaK 1 TPAHCOPMaLMK NPaBOBOIA CUCTEMbI B HaNPaBneH!M
COOTBETCTBUA LM(POBLIM BbI30BAM.

locynapcTBa ywe Hauanu onpeaensitb CBOW MOAXOAbl K Neranu3auui unpoBbIX aKTUBOB: UX TOUKN
3peHus no 3TOMy BOMPOCY OKa3anucb BeCbMa NPOTUBOPeUUBbIMIA. CPaBHUTENbHO HeflaBHee BKIIIOUEHKe
UMdpoBbIX TEXHONOTNA B WMPOKOe ynoTpebneHue B NPaBoBOil cdepe, UX HOBU3HA 1 HECTaHAAPTHOCTb
COMPOBOXAAOTCA OTCYTCTBUEM BO MHOTMX OPUCAMKLMAX NPABOBOTO PEryNUPOBaHNA JaHHbIX OTHOLIEHWA.

Ba)XXHO OTMETUTb, uTO POCCMA 3aHUMAET BTOPOE MECTO B MMPE MO YMCNY KPUNTOBANIOTHBIX Tpenae-
POB', M0 AaHHbIM Ha AHBapb 2020 rofa BXOAWT B TOM-5 CTPaH MO PEUTUHTY MONYNAPHOCTM KPUNTOBA-
MIOT KaK UHBECTULMOHHOTO NHCTPYMEHTA?, ABNSIETCA NAAePOM N0 06beMy TOProB Ha Camoi NONyNspHON
B Mupe P2P-nnowgagke LocalBitcoins.com?. Mpu 31om, no uccnegosauto BloomChain‘, Poccus 3aHumaet
40-e MeCTo 13 63-X Ha pbiHKe FinTech, npourpbiBas Apyrum cTpaHam no (akTopam «HOpPMaTUBHO-NPaBo-
Bas 6a3a», KTEXHONOTNU» N KTOTOBHOCTb K 6yAyLiemy». 3T0 N03BONSET CAeNaThb BbIBOA 0 TOM, UTo Poccus
Ha CeroiHs sIBNAETCSA OJHON M3 CaMbIX NePCNEKTUBHbIX, HO MPW 3TOM JOKTPUHANBHO U HOPMATUBHO OT-
CTAlOLMX OT MHOTUX «LMBPOBbIXY» IPUCANKLIAIA. B 3TON CBA3N yHexaeH, uTo XypHan «LindpoBoe npaBo»
(Digital Law Journal) MoeT OKa3aTb COeACTBIE NPOLIECCAM Neranu3aluin LM POBbIX TEXHONOTUIA Ha 10~
CYyAAPCTBEHHOM W MEXroCyaapCTBEHHOM YPOBHAX, CTaB HayuHOM, IKCNEPTHO-aHANMTMUeCKoil, 06pa3o-
BaTeNbHOI CPeioN ANS Pa3BUTUA U CTAHOBNEHUS LMPOBOrO NpaBa U IKOHOMMKN.

B Poccuu AMHAMUUYHO Pa3BUBAETCA 3aKOHOTBOPUECTBO B 06MacTi LMPOBON IKOHOMUKM. KaTero-
pus «undpoBbIX NpPaB» B POCCMIICKOM 3aKOHOAATENbCTBE Y)Ke neranu3obaHa MegepanbHbiM 3aKOHOM
NO 34-(3°, peanu3yoTcs 3aKoH 0 GUOMETPUYECKON UAEHTUdMKALMM® U 3aKOH 0 KpayadaHanHre', oxupa-
€T NPUHATUSA 3aKOH 0 LNdPOBbIX GUHAHCOBBIX aKTUBAXE. B Poccuu eiCTBYET HaLMOHaNbHas nporpamMma

' https://forklog.com/issledovanie-rossiya-zanyala-vtoroe-mesto-v-mire-po-kolichestvu-kriptovalyutnyh-trejderov/

2 https://cryptonisation.ru/obzor-birzh-kriptovaljut-2018/

3 https://mycrypter.com/rossiya—lidiruyet—po—obyead—iéEgov—na—localbitcoins/

5 (MepepanbHblil 3akoH 0T 18 MapTa 2019 1. N© 34-M3 «O BHeCEHUN M3MEHEHWI B YACTV NEPBYIO, BTOPYIO U CTaTbio 1124 yacTy Tpe-
Tbel [paxpgaHckoro koaekca Poccuickon Mepepauuny».

& (epepanbHblil 3aKOH 0T 31 fekadbps 2017 1. NO 482-M3 «O BHeCEHUM U3MEHEHWIA B OTAENbHbIE 3aKOHOAATENbHbIe aKTbl Poccui-
ckor Gegepauun».

7 (epepanbHblil 3aKoH 0T 2 aBrycta 2019 r. N© 259-03 «O npuBneYeHUNn UHBECTULMIA C UCMONb30BAHUEM UHBECTULMOHHBIX
nnathopMm 1 0 BHECEHUN U3MEHEHWIA B OTAENbHbIE 3aKOHOAATENbHbIe aKTbl Poccuitckor Oepepauumy.

& 3akoHonpoekT N2 £19059-7 «O LudpoBbIX HUHAHCOBBIX AKTUBAXY.
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Abstract

This article gives an expansive overview of the changes in the economy, and in processes performed by both
companies and the society at large, that are likely to accompany digitalization in light of the current COVID-19
crisis. In giving this broad overview, the article highlights the consequences for the structure of the economy
that the growth of groups of companies profiting from digitalization will have, and the social issues that are
linked to such growth. Also, the article offers thoughts on how different areas of activity, such as of companies
as well as of education and science, are likely to change.
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AHHOTaUWA

B cTatbe flaeTca obluee npeacraBieHne 06 N3MeHeHUAX B 3KOHOMUKe, BHYTPEHHUX KOPNOPATUBHbIX NpoLieccax
1 06LeCTBe B yCNOBUAX LMpoBM3aLMK, B TOM Ynce C y4eToM BANsHUA kpusnca COVID-19. ABTOp aHanusmpyet
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nocneacTsuna ana CTPYKTypbl 3KOHOMUKKW poCTa rpynn KOMﬂaHMI;I, nonyuynsLunx NO3UTUBHbIN nmnynoC B CBETE
LI,I/I(prBOI?I Tpchd)opmame, a TdKXe 3aTparnBaeT CBA3aHHbIe C TaKUM POCTOM COLUanbHble ﬂpOﬁﬂeMbI. Kpo-
Me TOr0, B CTaTbe BbICKa3bIBAIOTCA 060CHOBaHHbIE npeacTaBneHnsa o0 TOM, Kak LI,VICprBaﬂ Tpchcbopmau,Mﬂ MOXeT
W3MEHUTb Pa3NinyHble Cq)epbl neATeNbHOCTH KOMI'IaHMI?I, 06pa303aH|/|e N 10PUANYECKYIO HAYKY.
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untpoBoe Npaso, uuthposas TpaHCHOPMaLYs, MUPOBOI TUTAHT, KPUNTOBANIOTA, PUAMYECKAs Hayka, 06pa3o-
BaHUe, KOPOHABUPYC
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[ins uMTUPOBaHNA Tyt6poa M. (2020). LncdpoBas TpaHcdopmaLus B IKOHOMMKe 1 npase. Liugpo-

Mocrynuna: 05.04.2020, NpuHsTa B neyats: 14.04.2020, ony6nnkoBaHa: 20.04.2020

TABLE OF CONTENTS

Digital Transformation in Economy and Law
1. Effects of Digitalisation on Structure of Economy
11. The Emergence of New Giants
1.2. About Evaluation and Regulation of the Emergence of Global Giants
1.3. Sectors in Economy Changed by Digitalisation
1.31. Digitalisation Facilitating Connections That Otherwise Would Not Have Been Possible
1.3.2. Crypto Currencies
1.4. Replacement of Traditional Corporations by Digitalization?
1.5. Consequences of the Coronavirus-Crisis for Digitalisation
2. Digital Transformation of Existing Organizations
2.1. Methodology for Conceptualizing
2.2. Platforms
2.3. Volume Business
2.4. Document Management
2.5. HR
2.6. Technical Aid in Solving Legal Cases
2.7. Transparency through Statistics?
2.8. The Challenge of Adapting the Procedure
2.9. The Potential in Technology to Focus on Internal procedures
210. Summary
3. Utopia in Education and Legal Science
3.1. Education
3.2. Legal Science
3.3. Specific Obstacles
4, Staffing of Digitalization
5. Summary

13



Digital Law Journal. Vol. 1, No. 1, 2020, p. 12-23
Max Gutbrod / Digital Transformation in Economy and Law

Digitalization is typically discussed with a focus on what is technically possible. For instance, |
well remember having seen touch screens and Kindle-type reading devices long before they were
available to the public at large. At the time, | wondered who would be prepared to pay money for
functionalities | believed were exotic. In hindsight, | was right and wrong. | was wrong in believing
that the functionalities | saw would not be broadly used; | was right in doubting that, in the isolation
those functionalities were presented in at the time, they would make sense. Where my imagination
failed was to conceptualize integrated platforms, which would make such features interesting.

Similarly, I think one should not think about digitalisation assuming that the type of economy
we have been accustomed to would simply disappear and be replaced by a digitalised economy; nor
that there would be major disruptions to the environment we are working in currently, with suddenly
new ways of cooperating emerging. | find developments that are disruptive in a certain area but that
easily integrate themselves into our daily life more likely and a better guidance for further thinking.
An example of this type of integration — in which new developments enter the remainder of our daily
life — is the taxi industry in big Russian cities such as Moscow, St. Petershurg and Nizhny Novgorod?,
which is so easy to use that it becomes difficult to imagine the hurdles we had to overcome dealing
with transport years ago.

The intention of this article is to help conceptualising what the future will look like, to give some
selective ideas of concrete instruments and companies that could further the transformation, and
to attempt to give an idea of the effects the current crisis may have on the transformation of the
economy we all will be a part of in the years to come.

1. EFFECTS OF DIGITALISATION ON STRUCTURE OF ECONOMY

Companies offering services in such a new manner that they could be included into the broadest
sense of the term “digitalisation” differ from what we know in the more traditional economy:

1.1. The Emergence of New Giants

Already, throughout the last decades, we have seen many global corporate giants emerge. We now
also refer to such giants as unicorn; by that it is meant privately held companies with a valuation
of more than US $1 billion. Many of them have, at an impressive speed, expanded their operations
across the world.

In a concurrent manner with the expansion of the corporate giants, listings of superrich people
are quickly changing, and many newcomers are among those that are on the top of such lists. At the
same time, the expectation that you would only have one employer in your working life hecomes
rarer and rarer. In parallel, start-ups are becoming important parts of the economy.

All of those developments are not really new, and none of them is a straight line. Rather, there
have also been crises for the global giants mentioned. The most well-known crisis of recognition of
companies which links in a broader manner with digitalisation — the e-bubble* — characteristically
appears to have been associated with excessive expectations as to the speed of technical devel-

T Only mentioning the cities, | have had recent and positive experiences with.
2 See for the 5 % or 80,000 being employed by startups in Berlin.
https://www.gruenderszene.de/karriere/startup-jobs-berlin-hauptstadt?interstitial. Accessed: 25.03.2020.

25.03.2020.
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opment. Also, the new economy suffers from the crises of the economy at large, and is likely to be
affected by the coronavirus crisis. However, the mentioned changes are also likely to change the
fundamental views and beliefs that have been considered natural up to now.

1.2. About Evaluation and Regulation of the Emergence of Global Giants

One could find the agglomeration of wealth with a few super-rich, which has been a consequence of
the rise of the new economy, deplorable. | would rather welcome the fact that it is no longer only the
families of magnates of the past that are part of the class of the super-rich, and also welcome the fact
that creativity is being well rewarded. In any instance, it is difficult to see a viable alternative to the
inequality mentioned: whatever regulation is implemented, unless it is as radical as the communist sys-
tem, is likely to not substantially change this wealth distribution; furthermore regulation, particularly
if is as radical as during the communist system, is likely to provide a substantially hurdle to creativity.

Among the proposals for regulation directed at the new economy are a forced split-up of compa-
nies, in particular where platforms have obtained large market shares. However, the effects of such
a split up are doubtful because, for instance, a split up may well, instead of two fiercely competing
platforms, lead to the platform as a whole loosing significance as compared to other platforms. It is
probably for this reason that, although IT-giants have had substantial positions in markets over time,
up to now this split up has not been tried.

There are some examples of companies with a substantial market position having been prohib-
ited from factually forcing consumers to use all products offered by one single company. However,
such rules, which impose dominant products to allow the connection of less important elements of
other producers, seem to also not have much effect, since seamlessly integrated platforms are much
easier to use than products from different producers.

A more recent proposal appears suggests allowing the owner of data to demand the transfer of
data to other operators.

Furthermore, regulation — which could strengthen smaller market participants — would be to
establish quality rules. Doing so could, in particular, favour smaller players, as in virtual business,
since in many new businesses the reliability of the operator plays a significant role for the consumer*.
Accordingly, the bigger platforms typically set high standards of quality in order to attract the public,
and potentially other platforms could more easily get users’ traction if rules were to require them
to maintain a similarly high standard. Such standards could be implemented by oversight, but also
potentially by self-enforcement, with organisations uniting the platforms monitoring compliance
and distributing ratings.

Another regulatory concern is that the initial success of a service could push smaller players like
traditional retailers out of business, but this initially successful service could lack the flexibility to
bind consumers for the long term. For smaller retailers to re-emerge, substantial effort would be
needed, and regulation could provide a challenge for avoiding the related disruption.

To give examples on a more operative level, cities have struggled to deal with the short-term
parking of suddenly emerging delivery services on full roads, and the disposal of goods returned
from online purchases has created concerns.

Obviously, for those social networks that include exchange of opinion, a big concern is their influ-
ence on public opinion, and the potential that this influence is used in a partial manner. In this con-

¢ The importance of brands in online purchases is confirmed by the research referred to at https://wiso.uni-koeln.de/de/
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text, | will only briefly mention hate speech, and discussions on whether to implement prohibitions
of actions in the context of such hate speech contained in criminal law through state supervision,
self-regulation, or putting the focus on the parties to act under civil law, with lifting in such a case
is preferable.

Turning to the effects of digitalisation on the workforce, it seems that, for the less remunerated,
the change in patterns. and the fact that there is no longer one employer responsible for their life,
poses a challenge. Accordingly, it becomes more important for the state in particular to provide
solutions for an adequate defence of the working conditions of the lower-income classes, and the
same applies to adequately dealing with pension insurance issues.

1.3. Sectors in Economy Changed by Digitalisation

In the following, | will attempt an overview of the sectors of the economy that will be affected by
digitalization, and how this change is happening:

1.3.1. Digitalisation Facilitating Connections That Otherwise Would Not Have Been Possible

By now, we are acquainted with technology giants that allow players that are local, like drivers or
owners of apartments, to substantially increase their reach. This increased reach allows the classes
of purchasers to be broadened, and presumably also increases supply (encouraging people to be-
come taxi drivers and renting out their otherwise privately used apartments) that previously did not
exist. When conceptualizing where this aggregation and ability to make connections that previously
were not easily available can provide for change, certain areas come to mind; these include the
better use of parking space — for instance ensuring that office parking space can be utilized in non

-office hours without interfering with the office use® — and the better use of food that is otherwise
wasted®. At the same time, both projects seem to indicate that the challenge for further platforms
will be to more deeply integrate these areas into reality; for instance following free parking space,
gates to this parking space and parking time, or, respectively, the shelf life of food and the dangers
involved in using this food.

1.3.2. Crypto Currencies

(a) Increased Attraction Due To the Coronavirus Crisis

On the one hand, in the current environment, an alternative to current currencies seems to be-
come more interesting than before. This is because government support measures are bound to
weaken existing currencies. Importantly, the current tendency to implement enormous support
packages without a least a tentative understanding of the timing of the crisis, and the tendency to
conserve the existing economy for whatever period is needed instead of focusing on adapting the
economy, seem likely to contribute to concerns about the stability of currencies. Given the increased
role of governments in the current crisis, their sense of urgency, the endorsement they are receiving
when dealing with the consequences of the virus, and their increasing nationalism, they could also
more strongly act to prohibit virtual currencies.

In the end, of course, virtual currencies are very unlikely to hecome a means of payment that any
legal regulation will further — or even tentatively — permit. At the same time, it seems very difficult

5 See about parkingbnb at https://www.facebook.com/watch/?v=598015701015522. Accessed: 25.03.2020.

6 See such an initiative described in https://tiarcenter.com/en/foodsharing-in-russia/. Accessed: 25.03.2020.
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nowadays to make it impossible to exchange virtual currencies into respective national currencies.
Prohibitions to become part of a system, in the context of what technically is similar to the issuance
of rights (the so called ICOs) have existed for some time’, and such prohibitions seem to have proven
inefficient. Accordingly, | do not believe that prohibitions will prevent virtual currencies from gaining
traction in the post-crisis period.

Also, cryptocurrencies could benefit from the low energy prices during and immediately after
the crisis, as the cost of operating these networks could decrease, and in particular the “mining”
(which allows participation in the systems and is their vital constituent?) could become more
affordable.

At the same time, it seems even more important than before for cryptocurrency systems to ensure
transparency. Such transparency deserves a discussion of its own, and only a small part of what is
required for transparency will be discussed when, immediately below, regulation is discussed. In ad-
dition, I would like to here add the importance of one key element of regulation outside the narrow
cryptocurrency area: namely, insider regulation for all trade that is public in any manner, which is
indispensable to create confidence with the investor community at large, and ensure that changes in
prices are taken advantage of by a small circle of persons.

(b) About Regulation of Cryptocurrencies

At least in an overall assessment, since such systems have emerged, the regulation of systems
that allow the issue of cryptocurrencies has been relatively patchy. As already mentioned in the pre-
vious section, one focus of regulators has been to limit offerings of participations in such systems.
The difficulty in such regulation is that, typically, limitations of such offerings in the one country
can be avoided by using instruments that allow money transfers into other countries. Anecdotal
evidence suggests that the turnover with credit cards from non US-countries linked to the I1COs that
were popular at the time has increased since the US implemented a rule that investors were subject
to KYC rules. Accordingly, rules and regulatory actions that have a deeper effect on these systems are
likely to have more relevance for the long term.

An example of such regulatory actions is prosecution for activities that are suspected of being
fraudulent. At least in some cases, from the outside, the impression is that such prosecution is based
on developments that were not easily predictable by the very founders of the system. Also, such
development — at least partially — seemed unsurprising to investors acquainted with the structure
typically chosen and the problems typically faced by similar projects. Given the specifics of the
projects, it would not seem overly likely that they invest into projects without knowing what issues
tend to be involved in these. Accordingly, the result of the prosecution for fraudulent action does not
appear to be overly adequate for the projects.

Furthermore, crypto-projects and their founders have been prosecuted because of the absence of
licenses for, for instance, operations that are similar to what is considered banking in the respective
jurisdictions. At the same time, the danger of confusion with banking operations — at least from the
perspective of the typical consumer — is minimal.

Foundations have been established to ensure the development of a certain system or product,
and disputes have arisen as to the limitations of such foundations abilities to act. On the other hand,

7 Typically enacted by prohibitions to invest into ICOs like the famous Chinese prohibition in
https://techcrunch.com/2017/09/04/chinas-central-bank-has-banned-icos/. Accessed: 25.03.2020.

& By way of explanation: https://www.buybitcoinworldwide.com/mining/. Accessed: 25.03.2020.
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from the perspective of the very systems and founders, it has not been easy to clearly establish such
limitations, because of the lack of clarity at the outset of the project.

Despite all that I have said in defense of cryptocurrency projects and their founders, there seems
little doubt that many projects have been not been backed by any credible developments, and that
the general evaluation of them being fraudulent has a good basis. Also, without any doubt, crypto-
currencies can be used for money laundering.

All of this seems to lead to a result very similar to the one described for IT-giants (see above 1.2 —
The Emergence of New Giants), with the few projects that have focused on compliance — for instance
by filing prospectuses or by obtaining licenses at an early stage and using the money they raised
wisely — having a substantial competitive advantage as compared to the projects that follow. On
the other hand, given that we seem to be at a relatively early stage of development of these types
of blockchain projects, there appears to be considerable room for better using the technological
progress they bring to the economy at large. For this to be possible, it would be desirable that reg-
ulation be more adequate to deal with the specifics of projects than the regulation broadly summa-
rized above. The best manner, without going into too much detail, to do so would be regulation that
follows functional approaches and that monitors the consistency of how such projects are imple-
mented. For instance, the use of funds and the ongoing improvement of transparency — in line with
the stages of development of relevant technology — could be focused upon.

By contrast, the regulation of a single aspect, such as the definition of a “crypto-asset” (which in
reality, presumably, is the position that participation in the system gives with rights of participation,
including through mining and controls, for instance when it comes to systems being split — the so-
called fork being the consequence, and making the crypto-asset similar to a share in a joint stock
company) is likely to complicate comprehensive regulation and deflect attention from defining the
needs that regulation triggers.

1.4. Replacement of Traditional Corporations by Digitalization?

There are instances where innovators seem to have the ability to disrupt the industry, with Tesla
being the proof that this can happen for the automotive industry. At the same time, in the afore-
mentioned automotive industry, it seems unlikely that all the incumbents are replaced. Rather, what
could be observed for some time in the pharmaceutical industry seems characteristic for the type
of ongoing process we will be seeing in the future — namely that incumbents rejuvenate themselves
and adapt, including by (in one manner or another) cooperating with startups that can be more
innovative but also be attracted by the comparatively easy finance an acquisition by an incumbent
can bring with itself.

1.5. Consequences of the Coronavirus Crisis for Digitalisation

Of course, because of the current crisis, it is likely that investments that would otherwise have
been used for digitalization will be abandoned, reduced, or at least delayed for some time. In con-
trast, however, it is noteworthy that one element of the future of employment — namely distant
working — has already been significantly furthered by the current crisis®, and there is ongoing con-
templation on how to replace the social interaction that has been reduced by the various quarantine
regimes with virtual lunches or virtual conversations whilst walking, so that multitasking becomes
impossible.

°  More in detail, for instance, https://www.nickgrossman.is/2020/post-covid-which-behaviors-will-stick/. Accessed: 29.03.2020.
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Also, once recovery begins (in particular if recovery leads to steep growth at least in some sectors),
corporates may well want to quickly implement new, more efficient, procedures. For instance, the
typical reservation against hiring technologies® that they did not put emphasis on soft skills could
be overcome by focussing on how to test them if a larger demand of workforce arises (also see briefly
below 2.5 — HR).

2. DIGITAL TRANSFORMATION OF EXISTING ORGANIZATIONS

As alluded to above (see 1.4 — Replacement of Traditional Corporations by Digitalization?) cur-
rently successful companies are likely to adapt themselves to the challenges of digitalization, and
below | will attempt to give a description how this process of adapting to the new realities could
look like.

2.1. Methodology for Conceptualizing

In order to understand where digitalisation can lead to, | find it useful to review the recent past.
As we all know, the paperwork involved with accounting ledgers has long since been replaced by
automation, which is symbolized by global giants like SAP and Oracle. Such global giants have ex-
panded into adjacent areas, and other cycles of automation have been happening again and again.
Also, it is interesting to remind ourselves of the difficulty linked with implementing the aforemen-
tioned automation of accounting; transferring other processes from the traditional manner in which
they were handled to a new method in and of itself presents similar problems.

2.2. Platforms

Digitalisation seems to be relatively easy to gain traction, where current processes can be re-
ferred to as horizontal, and which (for instance) consist of a multitude of similar communications
(for instance letters or e-mails) going to different addressees™. An example of this type of horizontal
connection is platforms for bidding™.

2.3. Volume Business

For quite some time, and in many cases, technology has transformed voluminous and routine pro-
cesses companies have undertaken into technical ones. For instance, it is not new that due diligence
for compliance purposes with a flexible design of keywords has been undertaken by systems; this
includes some analysis of the results, as well as due diligence for specific clauses and the instance
change of control clauses.

Whilst, as mentioned, such automation has successfully worked already, comparing this to ac-
counting programs (about them see 2.1 — Methodology for Conceptualizing) leads to the conclusion
that projects of this type have limitations. This is because of their limited reach, and because their

0 Sych as https://www.hirevue.com/demo?utm_source=adwords&utm_medium=ppc&utm_campaign=demo&ads_adid=545729908418ads_

" The projects mainly discussed in 1.3.1. — Digitalisation Facilitating Connections That Otherwise Would Not Have Been
Possible — are horizontal in this sense.
2 See 4¢: Legal as an example of a platform of beauty contests.
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interaction with the other programs used in companies will not be seamless. In turn, this analysis
will prompt projects to try to be more ambitious in trying to include all potential functionalities®.

2.4. Document Management

Document management programs are starting to expand into activities to be undertaken on the
basis of those documents. They now, for instance, include reminders at the time where potentially a
termination notice has to be issued.

2.5. HR

Of course, it is not possible to predict where the revolution new technology is making possible
will end. However, taking into account that artificial intelligence can replicate creative activity (for
instance compose, perform, or be active in other artistic areas), the criticism of automation in hiring
interviews, namely that soft skills are not included™, does seem short sighted.

2.6. Technical Aid in Solving Legal Cases

If the architecture of a system allows those seeking legal aid to make the choices themselves, and
therefore submit their claims to counterparties or courts, work from lawyers to establish facts could
be replaced by this system. Interestingly, the building of this architecture requires lawyers to help
in conceptualizing®.

2.1. Transparency through Statistics?

Technically, for quite some time it has been easy to assemble data on the success of litigation and
to make statistics on this basis, and the increased ability to process data should allow for making
better use of this ability by, for instance, obtaining case data directly from courts or clients. The ref-
erence for such statistics could be entire law firms or from lawyers, and also the type of matter, for
instance consumer litigation. Of course, the inmediate conclusion would be that the firm or lawyer
with the smallest percentage of lost cases would seem preferable to clients, of course. Evidently,
such a conclusion would be misleading in that a firm or, respectively, the lawyer taking more cases
that are difficult to win would look worse even if the firm or the lawyer had displayed outstanding
skills at the litigation.

Those rather simplistic examples demonstrate that it should not be difficult to conceptualize dif-
ferent, more reliable approaches, and the success of such approaches would not so much depend on
technical means or programming but rather on an independent assessment that is only focused on
getting better results. For instance, an evaluation of the odds of success by an independent person
before a law firm is chosen, or evaluation by claimant or type of claimant.

2.8. The Challenge of Adapting the Procedure

An example of how difficult it is to use the benefits that technology brings is the calendars that
practically everybody nowadays keeps in a computerised form. Normally, the functionality allows
those calendars be opened to others. As a consequence, meetings can easily be scheduled not by
asking people but by assessing their availability through their calendar.

B Aproject that has this type of ambition is https://trood.com/en/trood-legal/. Accessed: 29.03.2020.

% https://www.spektrum.de/kolumne/der-hightech-irrtum-in-den-personalabteilungen /1708144

B See https://destralegal.ru/search?c=goods_and_services. Accessed: 30.03.2020.
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Calendars have been open in this sense for many years. However, frequently, when trying to
schedule meetings in this manner, one hears that calendars are not kept up to date, that even if
there is no appointment the person having access to the calendar is not entitled to schedule meet-
ings, and that the calendars are not accessible to those not in the system of the organisation. Also,
there do not seem to be any tools to share availability with people outside the organisation. Doing
so, of course, would require that internal meetings are kept confidential from the outside, and vari-
ous levels of confidentiality would help in seamless scheduling.

Perhaps implementation of scheduling procedures will be furthered by the current focus on re-
mote work and the difficulty to make a “quick call”.

2.9. The Potential in Technology to Focus on Internal procedures

Technology could lead to disruptions by facilitating and ensuring compliance with procedures. |
will exemplify this through the example of the treatment of a long-term illness that requires relatively
simple, but constant, medication and examination. Instead of the typical paper prescriptions, an entry
into an app could be made, which could be easily accessible to the patient, and where the patient could
note not just which actions were taken to comply with the prescriptions, but also any questions that
the patient may have, and any changes in treatment that may occur. This example also illustrates how
much the transparency of the doctors could be increased, and how much easier it could become to
establish whether a doctor has reviewed the information they received in a timely manner.

2.10. Summary

A common theme of all the above examples is that success depends on the ease of implementa-
tion and the less the user is required to change their behaviour. The more technology focuses on a
key part of activity and seamlessly takes it to the end, the bigger the disruptive effect could be to
the procedures; the less they are interrupted, and the more the project starts with an action that
already is part of a process and continues this process, the bigger the likelihood it will be successful
in the short term.

3. UTOPIA IN EDUCATION AND LEGAL SCIENCE

In order to think from the opposite and conceptualize how to change patterns we have been ac-
quainted with for many years, | will expand into education and legal science:

3.1. Education

The increase of the ability to process data, made possible by digitalization, could increase the
efficiency of courses towards a certain result. Online programs could be devised to measure related
abilities individually. This could be used to teach drafting of contracts in a detailed, sophisticated
manner. Switching some of the traditionally theory- and case-focused-learning to more or less so-
phisticated drafting would seem appropriate, as most of the lawyers in practice are indeed busy with
drafting, and only a smaller proportion of them decides cases or works in theoretical contexts. As a
reminder, for instance, German legal training is very closely structured to train judges, and in partic-
ular to transmit all the knowledge available required to determine decisions in cases.

Obviously, when drafting, knowledge of the law is needed to avoid clauses that are not valid as
they infringe binding law, to avoid simple duplication of the law but also to assess what the clause
achieves in comparison to what the law would have mandated, and to use terminology.
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Finding the clauses appropriate for teaching requires conceptualizing courses anew. This is be-
cause, typically, in the minds of practitioners, clauses — such as pricing clauses in M&A agreements —
are very special, so that the time required to define the situation and make it understandable to
students makes is too long to use them for training, and more simple parts of purchase and sales
agreements would probably be preferable as they would allow for, for instance, explaining product
liability issues. As another example, dealing with corporate law, the financing of a company can be
discussed on the basis of a joint venture agreement, and could be used to explain legal regulation
of capital contribution and prohibition of their return, alongside the criteria for taking the decision
on the manner of financing.

Clearly, developing courses anew would be sophisticated work, as there are no precedents, and
examples used in specialized training would need to be simplified and a full discussion of legislation
would be needed to be tied to the discussion of the clauses.

Students’ deficiencies could be evaluated individually to overcome difficulties they may have
in understanding drafting examples, and, on the basis of a differentiated data set which can be
adapted to experience, students’ deficiencies would be corrected on an ongoing basis, and specific
courses for such deficiencies would need to be developed.

Accordingly, grading would not so much be a reflection of a relatively simplistically average of
select abilities as it is today. Rather, grading would be a reflection of needs in training, and — con-
cerning the final grade — a reflection of specific abilities useful for a future employer. This grading
could, for instance, give an idea of common sense when addressing legal questions, as contrasted to
the attention to detail in drafting and the ability to solve difficult legal questions.

3.2. Legal Science

The level of legal science largely depends on the level of detail that legal writing summarizes.
With technology, by referring to excerpts of decisions and writings, such legal writing could much
more easily assemble a concise picture of questions without requiring the amount of work that was
necessary earlier in order to assemble material, whereas a legal scientist will traditionally identify a
problem and search for the material that relates to this problem. German commentaries are compar-
atively voluminous® and are frequently updated every year. With technology, when a court decision
oran article is being read, the place where this writing can be used could be determined, and the text
therefore technologically prepared. Technology could therefore help to get Russian legal science to a
level that, despite the role Garant and Consultant has been having, it has not achieved.

3.3. Specific Obstacles

It is also easy to see what the hurdles for such developments are: those developments require
substantial preparatory work and the changing of structures. For instance, courses would need to be
developed which focus on dealing with deficiencies as opposed to simply repeating and updating
what has been seen as state of the art for decades or even centuries.

Substantial effort — both in terms of programming and summarizing the existing material —
would have to be taken for science.

% The wellused commentary to the German Civil Code Palandt, which is updated annually, in its 65th edition in 2006, had
almost 2,900 closely printed pages and a text shortened by abbreviations.
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4. STAFFING OF DIGITALIZATION

Frequently, it is argued that digital competency should exist at the highest level in companies,
and that (at the very least) a member of the board should be in charge of innovation. However, such
a member of the board, if it is not integrated into the structure, is likely to take decisions which are
unlikely to be successfully implemented.

If the aforementioned attention by the leadership is not available, frequently, people who are
enthusiasts are assigned to digitalization, and the hope is that they convince the organization nec-
essary to keep up with the development of technology. Frequently in such a case, before they are
successful in convincing others, the enthusiasts become disappointed and leave for start-ups or
better paid jobs.

5. SUMMARY

Accordingly, | do believe that almost every procedure can be substantially changed by technol-
ogy, and substantial efficiencies and wealth can be created by doing so. When progressing, the less
sophisticated activities are likely to be the first to be digitalized. In this process, lawyers will not be
replaced, but rather will act as participants in the change and managers of it, as well as those that
provide the substance for it. Gradual change may, at some time, turn into a speedy one. To use an
actual example: the ability to conduct shareholders meetings online” is of huge help and may gain
substantial traction if meetings are suddenly forbidden, as has happened in the context of the coro-
navirus crisis'®. In the end, the hope is that we can all better focus on worthwhile issues.
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Abstract

The subject under analysis is the peculiarities around the legal regulation of digital technologies and products
arising from digital technologies. The choice of this topic was predetermined by the active development of
digital services and digital financial assets, and the necessity to adapt modern legislation to the needs of the

digital economy. Despite the fact that several strategies for the development of digital law are being worked out
at the level of international organizations, neither in theory nor in practice is there a single understanding of
the legal nature of digital technologies and the foundations of their legal regulation.

From this perspective, the purpose of this article is to understand the system and the main categories of the

digital economy through the prism of fundamental legal institutions, based both on the traditional principles of
scientific analysis and on the results steaming from applied data processing methods.

Using methods of theoretical modeling, idealization, and theoretical experiments, the authors consider the cat-
egories of legal personality, security, and tort of digital technologies and products, compare them with similar
legal institutions, and determine possible options for integrating new legal categories into traditional rule of
law on contracts, liability, and the protection of intellectual rights.

As a result of the study, the authors have assembled their vision of those benchmarks, on which international
strategies for regulating the digital economy should be built. The authors proceed from the fact that the adap-
tive capabilities of traditional law are very limited in relation to digital technologies; furthermore, in relation to

many of them, qualitatively new legal models should be developed. The article presents the results of a review

of the main legal parameters of digital technologies. Formulations of legal personality and protection are pro-
posed, definitions of digital technology products in civil and copyright law are formulated.

The conclusion reached concerns the inconsistency of approaches to assessing the legal nature of digital ob-
jects, and the insufficient consideration of the technical aspects of digital technologies, as well as the need

to develop — at the international level — a unified legal strategy for civil and intellectual law regarding digital

technologies. This study underlines, among the priority tasks and directions, the issues of legal personality of
digital technologies, and the essential mechanisms for the protection of products using digital technologies.
The conclusions formulated in the article have important practical and methodological significance, and can be

taken into account when reforming the current legislation.
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CTATbU

TPAHC®OPMALLXA MPABA
B KOHTEKCTE LIW®POBU3ALINK:
B MOUCKE NMPUOPUTETOB

3.1. Cupoperko, M. hoH Apkc?
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720001, r. buwkek, yn. PbickynoBa, 6, Kbiprbi3ctax

AHHoTauuA

MpeAMeT nccnegoBaHNs — OCOBEHHOCTU MPABOBOTO PErynupoBaHns LUGPOBbIX TEXHONOTUA M NPOAYKTOB
LEATENbHOCTM LN(POBbIX TEXHONOTNA. BbibOp AaHHOW TeMbl 6bin NMpefoNpefeneH akTUBHLIM Pa3BUTUEM
LNpoBbIX CEPBUCOB 1 LMGPOBBIX PUHAHCOBBIX AKTUBOB U HEOOXOAMMOCTbIO 3JaNTaLyMu COBPEMEHHOIO 3a-
KOHOAATeNbCTBA MOA NOTPEGHOCTI LNdPOBON IKOHOMUKN. HECMOTPSA HA TO UTO HA YPOBHE MEXAYHAPOAHbIX
OpraHu3aunil npopabaTbiBalOTCA HECKOMbKO CTpaTernii pa3suTus LUdpoBoro npasa, Hi B TEOPUN, HU B NPak-
TUYECKON AeATENbHOCTY HET eMHOr0 MOHMMAHNS NPaBOBON NPUPOALI LU(POBbIX TEXHONOTUI M OCHOB MX Npa-
BOBOrO PerynupoBaHus.

C 3TUX NO3MLMIA LLeNbH0 HACTOALLEN CTaTbi ABNAETCA OCMbICNEHNE CUCTEMbI U OCHOBHbIX KAaTeropui LudpoBoi
3KOHOMUKI CKBO3b NPU3MY (YHAAMEHTANbHbIX NPABOBbIX MHCTUTYTOB HA OCHOBE KaK TPAAULMOHHBIX MPUHLN-
MOB HayYHOrO aHaNK3a, TaK 1 Pe3yNnbTaToB NPUMEHEHNA NMPUKNAJHbBIX METOAO0B 06PabOTKM AAHHbIX.

lcnonb3ys MeTofbl TEOPETMYECKOTO MOAENNPOBAHMA, WAEANN3aLMu U MbICTEHHOTO 3KCMEpUMEHTa, aBTo-
pbl paccMaTpuBaT KATEropuu MPaBOCYObEKTHOCTW, OXPAHOCMOCOGHOCTU W JAENUKTOCMOCO6HOCTM Ludpo-
BbIX TEXHONOTMIA 1 MPOAYKTOB, CPABHUBAIT MX C GNN3KNMU NPABOBbIMU MHCTUTYTaMM 11 OMPEENSIOT BO3MOX-
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Hble BapUAHTbI UHTETPALAN HOBBIX MPABOBbIX KATErOPUi B TPAAULLMOHHbIE NPABOBbIE UHCTUTYThI JOFOBOPOB,
OTBETCTBEHHOCTH, 3aLUUTbl UHTENNEKTYaNbHbIX NPaB.

B pesynbTaTe MCCNenOBaHWS BbICTPOEHO ABTOPCKOE BUAEHUE TeX PenepHbIX MO3ULMIA, HA KOTOPbIX AOMK-
Hbl CTPOUTbCA MEXAYHAPOAHbIE CTpaTeruy PerynupoBaHus LNGPOBOA IKOHOMMKM. ABTOPbI WCXOASAT
W3 TOrO, UTO 3JaNTUBHbIE BO3MOXHOCTY TPAAMLMOHHOTO NMPaBa BeCcbMa OrpaHUueHbl MPUMEHUTENBHO K Lud-
POBbIM TEXHONOMUSIM. V NPUMEHUTENBHO KO MHOTUM W3 HUX JOMKHbI 6bITb Pa3paboTaHbl KAUECTBEHHO HOBbIE
lopugnueckue mogenu. B pabote npeAcTaBneHbl Pe3yNnbTaThl PACCMOTPEHUS OCHOBHBIX MPAaBOBbIX NaPAaMETPOB
uMpoBbIX TeEXHONOMMIA. MpeanoxeHbl HOPMYyNUPOBKM NPABOCYEBEKTHOCTU U OXPAHOCNOCOBHOCTH, Chopmynn-
POBaHbl ONpeeneHns NPoayKToB LM(POBbIX TEXHONOTUIA B FPAKAAHCKOM 1 aBTOPCKOM NpaBe.

[lenaeTcs BbIBOA O NPOTMBOPEUUBOCTY NMOAXOA0B K OLEHKE NPaBOBON NPUPOAbI LNdPOBbIX 06BEKTOB U HEf0-
CTaTOYHOM yueTe TeXHUYECKUX acmekToB LN(POBbIX TEXHOMOMUN, @ TaKke O HEOBXOAMMOCTU Pa3paboTku
Ha MEeXAYHAPOAHOM YPOBHE €MHOI 0PUANYECKON CTPATErMU FPAKAAHCKOTO M MHTENNEKTYaNbHOTO NpaBa uug-
POBbIX TEXHONOTMIA. B uncne NpuopuTETHBIX 33a4 M HAaNpaBAeHU 3TON CTpaTerny JOMKHA CTaTb Npopa6oTka
BOMPOCOB NPABOCYGHEKTHOCTI LM(POBBIX TEXHONOTUI U OCHOBHbBIX MEXAHU3MOB OXPaHbl NPOAYKTOB NPUMEHe-
Hus TexHonorui. ChopMynupoBaHHble B CTaTbe BbIBOAbI UMEIOT BAXHOE MPAKTUUECKOe W METOAO0NO0TMUYecKoe
3HaueHne 1 MoryT 6biTb yuTeHbl NpK peiopMUPOBaHIN ECTBYIOLLETO 3aKOHOAATENbCTBA

Knioyesble cnosa

LI,I/I(prBbIe TEXHONOruK, I'IpaBocyﬁ'bEKTHOCTb, LlMd)pOBble TeXHONOrmn Kak 06'beKT npaBosoﬁ OXpaHbI, MeX-
,quapongle CTpaTeFI/IM, IOpI/I,[lI/I'-lECKaﬂ OTBETCTBEHHOCTb, LI,I/I(prBOG I'IpaBO, Fpa)KAaHCKOE I'IpaBO, 06'bEKT
I/IHTeﬂneKTyaflebIX npaB

KonchnukT untepecos ABTOpbI CO06LLAT 06 OTCYTCTBMM KOH(NNKTA MHTEPECOB.
@unHancupoBanmne llccnenoBaHne He MMENO CMOHCOPCKOW MOAREPKKIA.
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INTRODUCTION

With the rapid development of the digital economy, there is a need to create coherent, global, and
comprehensive legal safeguards, including reliable guaranties of legal protection regulating the use
of digital technologies in order to minimize digitalization risks and to legitimize new assets, both
tangible and intangible. International organizations and states are actively developing strategies
to adapt laws on the use of modern digital technologies. The main problems, however, are that, on
the one hand, the proposed strategies are sectoral and address only certain aspects of digitalization,
and, on the other hand, the solutions often aim at pursuing a political agenda at the expense of a
coherent forward-looking global legal strategy.

Fundamentally, two main approaches to the future of law in the context of digitalization can be
identified. The first is the utilitarian approach, which focuses on solving strictly defined functional
tasks (financial intelligence, approval of technical regulations, etc.) serving the interests and of sates
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and specific international organizations. The second is the methodological approach, which would
make it possible to have global and comprehensive solutions.

The utilitarian approach

The utilitarian approach is characterized by sectoral international cooperation focused on par-
ticular issues. Under the lead of their member states and strict appliance to their mandates, inter-
national organizations are developing legal mechanisms to minimize the risks associated to the use
of specific digital assets. This approach often reflects political approaches, where some states or
groups of states play a leading role whereas others are excluded. The utilitarian approach is about
interests.

For example, in its 2019 recommendations, the FATF calls on States to introduce legal regulations
for crypto assets in order to prevent the laundering of criminal proceeds (FATF, 2019). The position the
financial regulator holds is supported by the recommendations of the Basel Committee on Banking
Supervision on the prevention of risks of using crypto assets by hanks. Specific recommendations to
develop legal regulation for new digital payment services were made by the European Union, which
adopted Open Banking Standard and Revised Payment Services Directive (PSD2), obliging banks to
provide financial and technical companies with access to customer information (Basel Committee on
Banking Supervision, 2019).

Speaking of technical regulations, it is necessary to mention the role of the International Orga-
nization for Standardization (1SO). For example, ISO is playing a role for defining an international
framework for Artificial Intelligence (Al). The 1SO subcommittee “ISO/IEC JTC 1/SC" has published
4 standards and plans to develop 12 subsequent standards for Artificial Intelligence; this subcom-
mittee also prepared 21 standards for the Internet of Things and 38 standards for Cloud Technology.
ISO also adopted international standards for Unmanned Aircraft Systems (UAS) in 2019. Earlier, in
2015, the European Parliament adopted a resolution on the safe use of Unmanned Aircraft Systems
and stressed the importance of developing European framework legislation on the use of drones
(IS0, 2020).

There are also some examples of global attempts done by international organizations. For exam-
ple, the OECD provides universal guidance on how to apply and transform the law with respect to
ICOs (OECD, 2019) and establishes general principles for the regulation of Artificial Intelligence (OECD,
2019). According to the documents, the legislation of individual countries should reflect the following
provisions:

1) the focus of Al technology on inclusive growth, sustainable development and welfare;

2) respect for the rule of law, human rights, democratic values and diversity, and strengthening
the possibility of human intervention where necessary to ensure a just society;

3) transparency and responsible disclosure regarding information about Al systems;

4) for the reliability and safety of technology, continuous assessment and minimization of risks;

5) developers' and users’ responsibility for the operation of digital technology (OECD, 2019).

This approach was supported by the G20, which, in its ministerial declaration, established 5 prin-
ciples for regulating Al, which are largely consistent with the OECD principles (G20, 2019).

The impetus for this elaboration of financial law was set by the European Commission, which
prepared 30 recommendations for the development of law in the context of digitalization. The im-
portance of adapting existing regulations to the introduction of new technologies was stressed, and
a call was made to overcome the fragmentation of the law on the regulation of fintech and to ensure
equal legal conditions for technology companies. Specific recommendations included: the impor-
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tance of preserving personal and depersonalized data, ensuring the openness of systems, and com-
pliance with the ethics of using digital technologies.

The UN plays an active role in implementing the security agenda. The General Assembly Reso-
lution (UN, 2018) called for ensuring information security and improving national legislation in re-
sponse to the steady increase in digital crime. The report submitted to the 74th session of the UN
General Assembly (UN, 2019) also deserves attention. It stresses the need for legislative mechanisms
to contain the risks associated with the mass use of inexpensive smart devices, gaps in information
decryption, etc. It is important to emphasize that, according to experts, the priorities of law transfor-
mation include: involving technical experts in the legislative process, updating domestic legal acts
on cybercrime, and developing legal mechanisms to control transnational crime.

The principles and provisions for transforming law contained in the Council of Europe Convention
on Cybercrime (European Council, 2001) are continued in directives and framework decisions of the
European Union on the legal framework for the functioning of various segments of the digital econ-
omy. Most of the legal acts are aimed at regulating legal relations in the field of civil and financial
law, but their provisions provide a basis for the adoption of criminal law rules, and significantly
increase responsibility for criminal offenses in the IT sphere (European Parliament and Council of
the European Union, 2013, 2016, 2017).

The methodological approach

The second approach considers creating a global and comprehensive model of legal regulation.
It is necessary to understand what the foundations of digitalization are. The global approach allows
the fundamentals of digitalization to be addressed by integrating essential dimensions such as the
ethical, societal, technological and political aspects of digitalization. While the utilitarian approach
is about developing numerous sectoral laws and strategies, the need to understand the status of
digital technologies and its impact for the humankind remains. The methodological approach is
about values and responsibilities; it implies a balancing act between rapid technological develop-
ments and the choice of a model of society. Thus, the law must prevail and the digital foundation
shall be a legal one. There is a need to create coherent, global and comprehensive legal safeguards.
The precise way to solve international approach remains to be seen: either to use the traditional law
constructions, or the creation of a new legal order. The prevalence of the law for ensuring digital
world order should not be put into question.

Inclusive growth and international cooperation in the sphere of the digital economy is essential.
It requires the development of a strategy dealing with digital law transformation, as well as the
establishment of models aiming at preventing digitalization risks.

Currently, many challenges cannot be tackled due to the lack of an internationally recognized com-
prehensive legal framework. It is imperative to find answers to a number of strategic questions, such as
the legal nature of new digital technologies and their products, the possibility of adapting traditional
legal instruments to new legal phenomena, or the development of a unified approach to the legal reg-
ulation of the digital economy at the interstate level, amongst others. Unfortunately, these issues are
not currently being addressed either by the scientific community or by international organizations. In
this regard, it is more urgent than ever to develop a single theoretical framework for digital legislation
and choose a vector for its development. Future international and national legislations shall set legal
guarantees for the development of digitalization and at the same time minimizes its risks.

Some international organizations are trying to apply a global methodological approach in line
with their comprehensive approach to security. The implementation of digital technologies can solve
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many economic as well as social problems, and can be used as confidence-building tools between
states.

The digital transformation has traditionally been discussed by the OSCE in a comprehensive man-
ner. Within its politico-military dimension, the OSCE has developed the first set of confidence and
security building measures between states in the cyber sphere. The digital economy became an im-
portant tool for cooperation among states, where economic cooperation and security are important
element for building trust and confidence, thus preventing conflicts, as well as enhancing the welfare
of citizens. Digital economy has the potential to foster sustainable and inclusive economic growth
and development, connectivity, transparency, and accountability (OSCE, 2018).

The protection of the private sphere is also a fundamental issue discussed within the human
dimension and in a cross-dimensional manner at the OSCE. As part of its international activities,
the organization encourages further research and discussion of end-to-end technologies; it also
advocates the need to develop principles and recommendations that will maintain a balance be-
tween the security aspects of digitalization (such as controlling content leading to radicalization or
criminal acts) and respect for the private sphere and people’s freedom to create digital content. The
OSCE Mission in Bishkek has developed and launched the first in the history of Central Asia Master’s
Program in Digital Jurisprudence, aimed at training specialists to ensure proper regulation of new
digital technologies. The following specialists are being trained under this program: digital lawyers
for state and municipal administration, digital lawyers for corporations, and digital security lawyers.

The current EU Critical Information Infrastructure Protection Agenda is built on five principles:
readiness and prevention; detection and response; mitigation and recovery; international coopera-
tion; and harmonization and unification of legislation in the EU countries.

METHODOLOGY

This study is based on general scientific methodology. The methods used were mainly logical
(analysis, synthesis, induction, deduction, abstraction, and classification) and theoretic. A great role
in the research is given to the methods of abstract, analogue and simulation modeling, which makes
it possible to build a structure of legal features of new digital phenomena on the basis of traditional
legal institutions.

The study was also based on methods of theoretical cognition. In particular, the method of ideal-
ization made it possible to develop an algorithm for regulating the turnover of digital technologies;
the mental experiment, meanwhile, determines the model of interaction of different legal regimes
and formulates forecasts of the development of digital law.

RESULTS

The paper analyses the needs and requirements for adapting the rule of law, in order to address
the legal challenges arising from the development and the use of digital technologies and their
products. It considers the categories of legal personality and protection of digital technologies, as
well as the foundations of their legal regulations. The paper defines ways to protect intellectual
property rights in the digital sphere, and considers the development of legislation in terms of estab-
lishing the responsibility of both developers and users of digital programs.

In addition, the article reveals the author's model for considering the legal status of digital tech-
nologies through the prism of general issues of status regulation and establishing responsibility
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and applied aspects of the application of individual technologies (Artificial Intelligence, Internet of
Things, Blockchain, big data, etc.).

The paper notes the trend in the digital sphere of law being marginalized, and emphasizes the
limited adaptive capabilities of traditional legislation in the regulation of digital technologies. The
authors propose the development of fundamentally new legal constructions for digital technologies
regarding their legal personalities and ability to be protected; this would allow the goal of the pro-
gressive development of the digital economy and the technical capabilities of individual technolo-
gies to be taken into account.

DISCUSSION

Modern scientific literature does not address the legal status of digital technologies, or the use of
its products, in a holistic manner. As illustrated below, experts focus their main attention on specific
technical issues and practical solutions concerning particular topics.

For example, the issues of legal regulation in the sphere of Artificial Intelligence predominantly
sit within the framework of the technology reliability evaluation (Yu & Ali, 2019); its possible appli-
cation in certain areas of activity, in particular in jurisprudence (Mowbray, Chung & Greenleaf, 2019);
or inciting changes in modern tort and contract legislation (Hacker, Krestel, Grundmann & Naumann,
2020). Specialists mainly address issue of recognizing Al as an object of civil rights, and an object or
a subject of intellectual activity.

The legal regulation of drones and other breakthrough technologies’ application is addressed
with regard to specific legislation reform (aviation (Bassi, 2020), transportation (Bassi, 2020), health
care (Konert, Smereka & Szarpak, 2019), information (Marqués, 2019) and others. In scientific lit-
erature, great importance is attached to the regulation of smart contracts in terms of securities
exchange (Lee & Joseph, 2019) declaration of the parties’ intent (Gomes & Silvana, 2018), and de jure
formalization of smart contracts (Liu & Huang, 2019).

Crypto assets management is also addressed. The majority of works are devoted to basic financial
law principles (Giudici, Milne & Vinogradov, 2020), the regulation of the digital payment instruments
market (Huang, Demin & Ferdinand, 2020), taxation (Sixt & Himmer, 2019) and norm-setting princi-
ples in the field of digital finance (Edwards, Hanley, Litan & Weil, 2019).

The issue of the status of big data legal is equally urgent; examples of these issues include its
use in legal activities (Goanta, 2017; Custers & Leeuw, 2017), legal control (Lei, 2019), and models and
assessment of legal risks related to big data use (Low & Mik, 2019).

We shall not attempt a detailed analysis of all legal challenges related to digitalization, but rather
outline two clusters of issues that need to be addressed as a priority, both at national and inter-
national levels. The first cluster shall focus on the general aspects of transformation of digital law:
adaptive capacities of modern, civil, financial legislation in digital transformation; the legal nature of
digital technologies as an object of civil rights; and any specificities of contractual relations in digital
economy. The second cluster shall focus on the implementation of particular technologies, such as
the Internet of Things, Al, big data, machine learning, drones, robots, and similar areas, which require
detailed scientific analysis and restrictive application.

While assessing the prospects for the development of law in the context of digitalization, scien-
tists are considering two possible scenarios: the first one foresees the restructuration of traditional
legal models in order to accommodate new digital issues; the second one foresees fundamental
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changes in the current legislation aiming at replacing traditional legal framework with more abstract
and universal models.

The conflict between the two scenarios is most visible in the analysis of protectability and legal
identity of digital technologies. Protectability of digital technologies means their ability to act as ob-
jects of civil and intellectual rights. In this regard, it is important to consider whether emancipation
is permissible between the real right/right in rem and copyright from traditional legal institutions.

Emancipation opponents challenge the fact that Artificial Intelligence and machine learning can
become the foundation for the law, or they can replace fundamental principles of the law, as these
principles have developed over the centuries through so-called ‘consolidating learning’ in Al, whilst
human behaviour is inherently too irrational and inconsistent (Fernandez-Villaverde, 2020).

Proponents, by contrast, see emancipation as a natural conflict of public and private interests in
the digital world (Entin, 2017) and recognize the possibility for digital technologies to obtain their
legal identity if they acquire functional autonomy, value, and economic utility (Kharitonova, 2019).

In the current Russian legislation, objects of civil rights, along with property rights, include digital
rights. They constitute a type of property rights and are mentioned along with intellectual rights,
which provides some researchers with a reason to deny the possibility of attributing digital objects
to copyright protection. They are defined as the right of obligation or other rights; their exercise,
disposal, or restriction is possible only within the information system (Article 1411, the Civil Code
of the Russian Federation) and therefore they have a very limited meaning or application. A whole
cluster of issues related to exercising these rights outside the digital environment — namely, results
of the rights implementation (big data consolidation and analysis, machine learning results, etc.) —
remains outside the regulatory mechanisms.

While Russian law provides for the regulation of digital rights as part of information law, in En-
glish law the protection of digital rights is related to the protection of property. This approach is in
line with the spirit of the following statement: Digital rights are monetary in nature and therefore
should be protected as things (Rahmatian, 2013). From this point of view, digital technologies acquire
the status of objects of civil law, as well as products manufactured using these technologies.

Thus, the Anglo-Saxon law makes it easy to answer the questions about who owns (a) a new code
of a self-learning program, which embodies ‘experience’ in executing commands; (b) the rights to
products made by such programs and robots; and (c) who bears property or other liability for the
negative effects of digital technologies or their products. However, other countries’ experiences are
not sufficient for the sustained and successful development of the digital economy. It is important
to develop a one-size-fits-all approach for civil matters with regard to digital technologies, products,
and rights.

We believe that this approach should be based on the following methodological provisions:

1) Recognition of digital product as an object of civil rights shall not be based on its material
essence or economic value. As a rule, digital objects have a comprehensive legal nature and can be
considered both from the intellectual and the proprietary standpoint;

2) Digital technologies’ assessment shall be based on a legal model, allowing for compliance with
the legal nature of the relationship, and which is capable of balancing private and public interests
in digital circulation;

3) When developing a universal approach to digital technologies regulation as a subject of civil
rights, objective emancipation of digital law from traditional legal institutions shall be taken into
account. In other words, the adaptive capacity of traditional law in relation to digital technologies
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is very limited due to the multifunctional nature of objects, technical saturation, uncertainty in task
management, and possible risks related to their integration into civil circulation.

With regard to the development of intellectual rights in the digital sphere, it is important to note
that one of the most pressing issues is the choice between granting digital benefits to individuals or
recognizing them as public domain. However, it is obvious that it is not possible to take a decision
as long as the legal nature of the rights of digital products is not determined; this is particularly the
case concerning Al.

Challenges emerge from the objective characteristics of digital products: technology results be-
ing highly repeatable, the low human creative contribution, the automation of some processes, the
impossibility to distinguish between creative and noncreative components, the complexity of distin-
guishing between the author's rights and those of the compiler, and so on. Such challenges are also
encountered while referring to digital platforms and platform solutions, databases, data processing
algorithms created during machine learning, etc.

The digital economy poses a question for the law on how to protect intellectual activity products
and fully respect the interests of creators, users, and investors. Three possible models related to
intellectual products’ protection are considered by scientists and in practice:

1. Consider digital technology products through the prism of copyright. This approach is based on
European Union Directive 96/9/EC (EC, 1996) and is valid for cases where digital objects meet the cri-
terion of originality for data selection and processing. However, this approach negates the difference
between the author and the technology owner. In addition, there may be difficulties in distinguishing
authorship when, for example, one author creates their product based on another author’s digital solu-
tion (digital platform, block chain registry, cloud technology), or when some data is transferred from the
creator's database system to another system without their consent. Moreover, the proposed solution
is in conflict with one of the basic copyright principles — protecting a product that has an original,
unchangeable, and one-off form. Digital solutions typically have multiple presentation formats, coding
methods, and techniques, which precludes considering them as indivisible original products.

2. Digital technologies regulation in neighbouring rights’ format. This approach is common for
Russian law, where the activity of database or other digital products creators can be determined as
organizational and technical (Maggon, 2006). In this case, database architecture creators and devel-
opers acquire an exclusive right to their intellectual products in general. However, the boundaries of
neighbouring rights are blurred, and the risk of digital products users’ rights being violated increases.

3. Establishing an independent institute of intellectual rights in digital objects, combining hoth
property and non-property rights, as well as reflecting the technological specificity of protected ob-
jects (Kharitonova, 2019). The development of a fundamentally new mechanism will allow a correct
model for managing digital products use to be designed (products created by robots, self-learning
program codes, etc.).

The next important aspect is to provide a legal capacity to digital technologies. This proposal has
already exceeded its theoretical framework. There are proposals to recognize robots and robotics
products as subjects of rights of obligation and to consider them as agents in concluding contracts
with third parties acting on behalf of their owner and in their own name (Neznamov & Naumov,
2008). Arizona law gives delivery robots same rights as pedestrians, but they must abide by the same
rules: they cannot run into somebody and must give way to other pedestrians. The state of Utah is
currently considering a bill with the same wording.

The traditional law identifies legal identity as a combination of legal capacity, active capac-
ity, and delictual dispositive capacity. Currently, three types of legal capacities are recognized:
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physical persons, corporations, and public legal entities. At the same time, this list has gradually
expanded, as necessary, to include new circulation parties and to adjust the theoretical foun-
dations of legal identity. In particular, granting legal identity to corporations requires changed
approaches to understanding the will, interest, and motive of the subject. Moreover, it does not
seem appropriate to deny digital technologies’ legal identity due to the lack of a will component
(Ponkin & Redkina, 2018).

It is much more important to evaluate technologies through the prism of corporations’ legal iden-
tity: namely, from the standpoint of autonomy and decision-making. Learning ability and the ability
to independently change the action algorithm can supplement these characteristics.

However, it should be noted that modern digital technologies have different degrees of autonomy.
Can the same legal identity rules apply to them, or should they be differentiated? In modern law,
there is no solution to this issue yet. If the legal identity of Al and other digital technologies is recog-
nized, it will be important to address such issues as public liability insurance, criteria for determining
the possible risk related to robotic activities, setting out the rules for digital tort and the procedure
for recording, and registering new legal entities.

In general, the very idea of the legal identity of digital technologies is reasonable; however, it of-
ten equated with the legal identity of persons. According to experts, the legal identity of robots may
be recognized similarly to the recognized legal identity of international organizations, for example
the UN (Chung & Zink, 2017).

It is also important to consider the autonomy of digital objects. Human dependence on technol-
ogy will determine its delictual dispositive capacity. It is important to mention a number of applied
aspects with regard to law transformation in the digital environment. In particular, Al application
issues need to be resolved. It is difficult to identify persons who are responsible for digital device
errors. Experts widely discuss the liability of IBM's Artificial Intelligence (Al) system “Watson for On-
cology” in South Korea, and its legal identity, and argue that liability should be placed on Watson's
creators and the relevant medical personnel.

Establishment of legal guarantees for Al and robots security is widely discussed alongside activ-
ity regulation issues. In particular, Chessman raises the issue of applying animal handling rules to
robots — up to the establishment of responsibility for the abuse of robots or Al — as contemplation
of this abuse can cause mental harm to humans (Chessman, 2018). The active introduction of Al and
machine learning makes the process of determining any possible limits for the use of technology in
legal activities a challenge. Some authors deny this possibility, and stress that legal decision-making
cannot be automated as it contains too many value judgments; norms are contextual, and reliant on
intuition as well as fairness in any of its forms (Wachter, Mittelstadt & Russell, 2020).This approach
seems to be extremely categorical, especially in light of the long-standing use of digital technologies
by lawyers. The issue is how this participation shall be formalized, and how to determine the ma-
chine’s liability for the final decision. Ryan Catterwell’s fair comment was that machine learning and
Al could be used for automated contract interpretation.

However, if some provisions may well be interpreted by a machine, others may not. There are
two main constraints: 1) some provisions are relative, intuitive, and rather a “question of percep-
tion”; 2) some provisions can be interpreted only in the light of the views of the parties and their
circumstances. Therefore, machine learning can only help lawyers, not replace them in contract in-
terpretation (Catterwell, 2020). The separation of human and machine power in decision-making is
therefore justified. Al can assume the function of data processing and analysis, and a person can
make decisions based on their critical analysis of information prepared by Al.
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Many issues also arise while using the Internet of Things. Lawyers emphasize that the personal
data which users of “smart” things provide is insufficiently protected; devices often collect and ex-
change information without the owner being aware of it, or can exchange information across borders,
amongst other violations. (Mohamed & Zulhuda, 2015). The problem is that the current legislation,
and in particular the EU General Data Protection Regulations (GDPR), does not take into account the
use of the Internet of Things and smart homes; literal application of regulations may impose an
unreasonably high liability on device designers in some cases, or may create cyber security risks in
other cases (Chen, Edwards, Lachlan & McAuley, 2019).

The issue of personal data protection also arises in connection with the use of cloud technologies.
Even the current strict General Data Protection Regulation (GDPR) cannot be applied in practice for
personal data processing in cloud technologies, in particular due to its inability in identifying data
controllers or providers; moreover, the fact that the programme has collected data may remain se-
cret (Fosch Villaronga & Millard, 2018). The exchange of data in the data cloud is no less problematic.
Currently, much data — including the data needed for criminal investigation by Country-1 — may
be under the control of Country-2. However, international mutual legal assistance treaties do not
allow Country-1 obtaining their cloud data in Country-2; mere international courtesy leaves too much
discretion, as Microsoft Ireland or the Yahoo! Belgium case law demonstrated. Therefore, experts
suggest that countries should start negotiations on international information exchange agreements
(Yunquera, 2018).

As for legal regulation of digital technologies, we cannot but mention the applied aspects of using
unmanned aircraft (drones). Although the legislation in many countries, including Russia, incorpo-
rates norms limiting the use of drones, protection of privacy remains an issue. In particular, no coun-
try in the world provides landowners with adequate legal protection against the malicious actions
of drone owners who may use drones to actually invade foreign land, photograph everyone without
any permission, or otherwise interfere with their privacy (Holden, 2016). The issue of the information
collected by the drones and the possibility of its use by the owners has not been addressed either
(Kaminski, 2015).

CONCLUSION

Summarizing the findings of this study, it is important to emphasize that modern legislation
is only beginning to establish rules for the use of digital technologies. On an international level,
discussions currently focus on two possible strategies: to foster the digital economy development
(progressive advance strategy) or to minimize the risks related to its use (security strategy). On the
state level, attempts are made to address the problem in a palliative manner through selective legal
solutions and the adoption of national programmes aiming at finding cross-cutting solutions.

While not denying the importance of this work, there is the need for a more coherent and system-
atic approach to the development of digital law by addressing two fundamental issues:

- Cantraditional legal constructs be adapted to the digital economy, or are innovative laws needed?
- How can a model for the universalization of transnational technologies law be designed?

The solution of the first issue directly depends on how modern jurisprudence will assess the
legal identity of, and the ability to protect, digital technologies. The study showed that, in the light
of digital development, the marginalization of traditional law is evident; therefore, the use of old
structures can only lead to mosaic regulation without reserves for further development.
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The progressive development digital economy is undergoing is impossible without the devel-
opment and adoption of fundamentally new legal structures with a long-term commitment. In par-
ticular, the legal identity of technologies, copyright and neighbouring law, machines liability, and
insurance need to be fundamentally reviewed.

It is also important to note that these models shall be developed at the level of the international
community rather than on the level of individual states; this ensures the laws are universal.
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LIW®POBBIE BbI30BbI
U CMPABEAJINBOCTb HANOTOB

.M. CrenHos'”, 10.A. KoBanbuyk?

'®uHaHcoBbIN yHUBEpCUTET Npu Mpasutenbcree PO
125993, MockBa, fleHuHrpagckuin npocn., 49, ICM-3, Poccust

2MOCKOBCKMIA aBUALMOHHDbIA MHCTUTYT (HALMOHANbHbIN UCCNIe0BATENb-
CKIil yHnBepcuTeT)
125993, MockBa, Bonokonamckoe wocce, 4, A-80, I'CM-3, Poccus

AHHoTauus

ctopuuecku pedhopmMupoBaHmie HanoroBbix CUCTEM BCErfa ABAANOCH OTBETOM HA NMPe0bpa3oBaHMs B 06LIECTBE,
MOZEPHM3UPYIOLLME OTHOLIEHMS FOCYAAPCTB, Gu3Heca U rpawaaH. HoBbiM COBPEMEHHBIM BbI30BOM CTana Ludpo-
Bas TpaHchopmaLys OTHOLIEHW B 06LIECTBE, YCMNEHHas rMobann3aLneil, HECMOTPA Ha CHIDKEHWE TEMNOB POCTa
ee nposBneHuit. Hanorosas cuctema Takke okasanacb B IMULEHTPE NPOU3OLIEAWNX, TPOUCXOAALUMX U OXUAAEMbIX
nepemeH. Cuntaetcs, yto mMobanu3auns u LMGpPoBbIe BOSMOXKHOCTI CHIDKAKOT CMOCOBHOCTb NPABUTENLCTB COOU-
paTb Hanoru, NO3TOMy B HOBbIX YCIOBMAX BO3HUKAET NOTPEOHOCTD Kak B pehOPMUPOBAHMI HANOTOBbIX CUCTEM, TaK
11 B OLIEHKE M KOPPEKTUPOBKE NPUHLMMOB, 06ecneunBaloLLnx 3Q(EKTUBHOCTb X PYHKLIMOHNPOBAHKS.

Llenbto ABNSETCA UCCNEf0BaHME BNUAHIA LMGPOBN3ALMM IKOHOMMKM 1 06LLECTBA HA CNPaBEANNBOCTb HANoro-
00M10XEeHNA, BKNIOYAsA KPUTUYECKMI aHanu3 1 06006LeHe peakLmu HaNoroBbIX CUCTEM Pa3HbIX roCyAapcTB
1 KOpnopauuii Ha LUQpPOBbIe BbI30BbI, CBA3AHHbIE C HANOTOBbIM 06pPEMEHEHNEM AeATENbHOCTY B pamkax 6um3-
Hec-MOZeneil B BUPTYanbHOI Cpege.

MeToponorus uccneaoBaHus ONMPAETCA Ha 6a3oBble NONOXEHNS HANOTOBOTO 3aKOHOAATENBCTBA B UaCTh ONpefe-
NeHns 0653aTeNbHbIX TEMEHTOB HAZIOTOOBMOKEHNS, A TAKKE KNACCUUECKNE MPUHLMMbI HANoroo6noxeHns (cnpa-
BEANMBOCTY, ONPEAENEHHOCTY, YA06CTBA ANA HANOTONIATENbUAKE, IKOHOMUUHOCTM B3UMAHIA), OPUTMHATbHDIN
ABTOPCKMIA NOAXOA K yueTy hopMUpoBaHNS JOXOA0B LM(POBbIX KOMMAHWI 1 CBEPXAOXOA0B LNGPOBLIX PaHTbE.

B cTatbe npoBeneH aHanu3 MOHATUI «LM(POBOE NPUCYTCTBUE U «PbIHOYHAA OPUCAMKLMA» C YYETOM MOHUMA-
HUA OPUCANKLMN HA LM(POBbIX PbIHKAX, CBA3AHHBIX HEMOCPEACTBEHHO C [EATENbHOCTbIO LMGPOBbIX NNATHOPM,
PaccMOTPEHbI BO3MOXHOCTY 11 Yrpo3bl aBTOMATUUECKOTO NNATeXa HanoroB B Pamkax Kaxaoil CAENKI, a TakKe OTReNb-
Hble MPo6neMbl onpeaeneHns (axra nepeceyeHns rpaHULbl HematepuanbHbIM aKTBOM WNN OKa3blBAEMOI YCNYrON,
KOTOpas MOXET UMETb B OCHOBE KaK MaTepuabHblli aKTUB, TaK M LU(POBOI cepBuC. ccnenoBaHme BINAHNS LUdpo-
BbIX PELUEHNIA B GU3HECe 1 eBPONEINCKOro NOAX0AA, OPUEHTMPOBAHHOIO Ha hOPMUPOBAHME NPUHLMNOB CNpaBeany-
BOTO OTHECEHWs JOXOAOB K IOPUCANKLMM rOCyAAPCTB, B KOTOPbIX HAXORATCA NOTPEHUTENH, NO3BONNNO YCTAHOBHTD,
YTO MOBbILIEHNE HANOrOBOI OMPERENEHHOCTU [EATENbHOCTM BUPTYAbHbIX KOMMAHMI CTAHOBUTCA BCe GOMbLueN
HE06X0AMMOCTbIO COBPEMEHHOTO 06LLECTBA, HECMOTPS Ha ONMOPTYHUCTUYECKOE NOBEAEHNE KaK OTAEMbHbIX KoMMa-
Hli (OTHOCMTENbHO HALMOHANbHBIX PABUTENBCTB), TAK 1 MPABUTENbCTB (OTHOCMTENIBHO MIPOBOTO 3KOHOMUYECKOTO
MPOCTPAHCTBA). Bbiaenenye OTCyTCTBUSA NPUBA3KM K HU3NUECKOMY NPUCYTCTBIUIO HATIOTONMIATENbLLMKA B KOHKPETHO
OpUCANKLMIA ANs HOPMUPOBAHMA NPUOLITIA KOMNAHMIA KaK HAanoroo6naraemol 6asbl NPUBOAMT K HEOHXOAMMOCTH
noucka 6anaHca Mexay HaLMOHaNbHbIMM HANOTOBbIMI CUCTEMAMIN 11 MOABNEHNEM HAZHALMOHANbHOTO Hanoroobno-
KEHNS, UTO HECET PUCKI NS 06ECNeUeHNs NPUHLMNA CNPABERANBOCTY B HANOTOBON NONUTHKE.

MoaTBePXKAEHME TE3MCA O HANOrOBON KOHKYPEHLMM FOCYAAPCTB M OTAENbHbIX TEPPUTOPUIA NO3BONMNO CAENATH
BbIBOZ O BO3MOXHOCTAX Pa3BUTUA HafHALNOHANLHOTO HANOTO06N0XKEHNS B pamMKkax COBMECTHOTO B3auMMOfeN-
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CTBMA N8 BOCCTAHOBNEHUA CMPABEANNBOCTM HANOro06N0XeHUs. TPy 3TOM 0643aTe/ibHble 3NeMeHTbl Hano-
ro06NOXeHNS, Takne Kak «0BbeKT HaNoroo6NoKeHNA», «HanoroBas 6a3a», KHanoroBas CTaBKa», COXPaHSIOT
CBOE CyWeCTBOBaHME 1 B LNGPOBOM MUPE, HO pa3BUTHE 6U3HEC-Mofeneid LM(MPOBbIX U TPAHCHALMOHANbHbIX
KOMMNaHWiA, CEPBUCU3ALLAS IKOHOMMKM, INEKTPOHHBIE YCIYri 11 MPOU3BOACTBO YMHbIX NPOAYKTOB TPebyeT 06-
HOBJIEHNSA MEXaHU3Ma UX onpefeneHus.

Knioyesble cnosa

Hanor, MexayHapoaHaa TOprosns, INeKTPOHHaa TOprosn4, HM¢JDOBaH Toprosng, LI.I/I(prBI/BaU,I/IH 3KOHOMUKN,
Hanoroeasa onpeaeneHHoCTb, CnpaBeanuBoCTb HaNoOroo6noXeHus

KonchnukT untepecos ABTOpbI CO06LLAT 06 OTCYTCTBMM KOH(NNKTA UHTEPECOB.
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Abstract

Historically, tax reforms have always been a response to societal transformations, which aim to modernize
relations between states, businesses and citizens. The contemporary digital transformations of social relations
intensified by globalization have become another challenge. The tax system has been at the centre of ongoing
changes. Consequently, there arises a need for reforms of tax systems. Likewise, it is necessary to reassess and
review the principles ensuring the efficiency of such systems.

The research aim is to investigate the impact of the digital society and economy on tax equity. This purpose also
includes a critical analysis and a summary of the ways in which tax systems in different countries and corpora-
tions respond to digital challenges. The challenges in question are associated with tax burden on the activity of
the abovementioned entities when they implement business models in virtual reality.

The research methodology is based on the fundamental principles of the Russian tax law with particular regard
to the mandatory elements of taxation. Additionally, the research method involves the classical principles of
taxation such as equity, certainty, convenience and economy. The authors have also developed an original ap-
proach to consider the formation of excess profits by digital companies and digital rentiers.
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The analysis of the terms ‘digital presence’, ‘market jurisdiction’ was conducted with due consideration of jurisdic-
tion in digital markets directly related to the activity of digital platforms. The paper also examined the potential op-
portunities and dangers that arise in the process of automated payment of taxes in each deal. Furthermore, specific
problems regarding the determination of border crossing by an intangible asset or a provided service which can
consist of both a tangible asset and a digital service were addressed. The research on the impact of digital solutions
in business was performed in conjunction with the analysis of the European approach to similar issues. In accord-
ance with the European framework, attribution of profits to the jurisdictions of those countries where consumers
reside establishes the principles of equity. Based on this evidence, therefore, it was demonstrated that it is becom-
ing a fundamental necessity in modern society to increase tax certainty of virtual businesses despite the opportun-
ist attitude of some companies (with respect to national governments) as well as governments (with respect to the
global economy). As taxpayers' physical presence in a particular jurisdiction to generate profits which form the tax
base is no longer required, a balance between national tax systems and the appearance of supranational taxation
should be found. This objective poses a risk of failing to provide conditions necessary to ensure tax equity.

The thesis that tax competition exists in countries and various territories was supported, which enabled the
authors to demonstrate potential of concerted effort to develop supranational taxation aimed at tax equity
restoring. Furthermore, such mandatory elements of taxation as ‘object of taxation’, ‘tax base’, ‘tax rate’ are still
valid in the digital world. At the same time the evolution of business models used by digital and supranational
companies, servicization of the economy, digital service development and smart products creation require re-
vising the definitions of these terms.
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BBEJEHUE

MoBbILEHNe HANOMOBOI ONPeAeNneHHOCTU AeATENbHOCTM BUPTYANbHbIX KOMMAHWIA CTAHOBUTCSA
BCe 60nee BOCTPE6OBAHHON B COBPEMEHHOM MUPE HEOOXOAMMOCTbIO. MepemelLeHIe caMinx CAenoK
B BMPTYa/bHYl0 Cpefly, BO3pacTaHne JONN HematepuanbHbIX aKTUBOB B KOHEUHOM MOTpebneHuu,
rnobanbHble BO3MOXHOCTI KOOMEepaLum 1 NOrMCTUKM CTanu CMMBONaMi 06HOBNEHUS MEXAYHAPOA-
HO TOproBau. MPOrHO3HbIA 06beM MeXayHapoaHo! Toproeau Ha 2020 rog no AaHHbIM PwC (PwC,
2020) — 7 TpnH fonnapos CLUA, BKntouas mobanbHble CepBUChI, HECMOTPA Ha YTBEPXKEHIE, UTO MOo-
6anu3aums npuobpetaet npusHaku 3actos — “slowbalisation” (Kupelian, 2020). Cneayet o6patutb
BHUMaHE, UTO pacluMpeHine AeATeNbHOCTU TPAHCHALMOHANbHBIX Kopropauuit (robanbHbiX wud-
POBbIX MNAT(OPM) HE YCUANIO KOHKYPEHLMIO, 3, HA060pOT, elle 60/blue YCUANIO0 KOHLEHTPALIMIO
kanuTana, Tenepb e unudposoro, B AByx ctpaHax: CLIA u Kutae, Ha [ONK0 KOTOPbIX, CONACHO
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nccnegosaquam OOH (OOH. IOHKTAL, 2019), npuxoautcs 75% BCeX NaTeHTOB, CBA3AHHBIX C TEXHO-
norusmu 6nokueii, 50% MUPOBbIX PACXOAOB Ha UHTEPHET Beluen 1 6onee 75% MUPOBOTO PbIHKA
OTKPBITbIX TEXHONOTMI 06MAUHBIX BbIYMCNEHUIA. [IPY 3TOM CYLLECTBEHHO BO3PACTAeT PbIHOYHAA Kamnu-
Tanu3aumus LugpoBbix NNaTGopM, TEPPUTOPUANbHO HAXOAALLMXCA B HOPUCAMKLMM ITUX FOCYAApCTB
(90% pbiHOUHOW KanuTanusauum 70 KpynHenwmx undPoBbIX Nnathopm Mupa). lons wMdposbIx
nnathopm B OPUCAUKLNAN €BPONENCKUX CTPAH COCTaBNAeT 4%, a Adpuku n JIaTMHCKOW Amepukn
B COBOKYMHOCTM — BCero 1% (OOH. IOHKTA/, 2019).

MocpencTBOM OHNANH-TOPrOBAM LM(PoBbIe NNATdOpPMbI IYGOKO NPOHMKAM BO BCe Cthepbl 06-
LeCTBa, paspywas pbiHKW, TPYAOBble OTHOWEHUA U UHCTUTYTbI, NPeobpasys npu 3ToM U coumanb-
Hble OTHOLIEHWS, CTaBlIMe MPeAMeTOM M3BReueHns Joxoaa (Hanpumep, Takue SBNEHUS, KaK Ha-
TUBHAs peKnama u CTPUM, KaK HOBble CMOCO6bI MoAauM MHAOPMaLUK). YUUTbIBAA, UTO HANOroBas
NOMUTIKA Hepa3pbiBHO CBA3aHa C NONUTMYECKMMI NpoLeccamn 1 ynpasneHnem rocyfapcrsom, crne-
AyeT 06paTUTb BHUMaHWE, YTO JUHAMUYHOE Pa3BUTME NNATQOPM BAUSET HA CaMy CyTb AeMOKpaTL-
YeCcKMX NpoLeccoB U nonutuueckux cesasei (Dijck, 2019). Mpo6nembl LUGPOBLIX NNATHOPM aKTUBHO
HapacTaloT B TeUeHME NOCNeAHUX TPex NeT: fe3nHopMaLys, (elikoBble HOBOCTU, MHOXECTBO Hapy-
WEeHNA KOH(DUAEHLNANBHOCTM U YTeueK MH(OPMALMK XapaKTePU3YIOT COLMabHbIE CEeTH, He aBas
0TBETA Ha BOMPOC, KTO JO/MKEH ObITb OTBETCTBEHHbIM 33 3aKpen/eHne LLeHHOCTe! 06LeCTBa HA TakuX
nnatdpopmax. Monutnueckoe BAnsHUe LNdpoBbIX NNATHOPM OKa3biBaeT BO3AENCTBME HA (HOPMUPO-
BaHWe 06LLEeCTBEHHOTO MHEHIS N0 BONPOCY CO6UPAEMOCTI HANOTOB 1 NPUBOAMUT K (POPMUPOBAHUIO
06LeCTBEHHOTO N066MPOBAHNSA UHTEPECOB FMO06ANbHBIX KOMMAHMUIA.

JecatuneTine nnathopmeHHON 3Nopum, B KOTOPOM TEXHONOTMUECKNE KOMNAHNM OKa3anuch no-
begutensamm, 3aBepLuiaeTcs 06BUHEHUAMUN B YKNOHEHWN OT YNNaTbl HANOrOB, HAPYLWEHUK CNPaBeanu-
BOCTY TPYAOBOI0 3aKOHOAATENbCTBA, OTKA3€ OT BAOXEHWI B Pa3BUTUE UH(PACTPYKTYPbI rOCYAAPCTB,
COAePXaLLMX OCHOBHBIX NOTpe6uTenen LnhpoBbix N1aThopm. Kakum 06pa3om rpaxpaHam Takux ro-
CynapcTB 3alyMLLaTh LeN0CTHOCTb CBOEN CTpaHbl, HAX0AACh MpU 3TOM B 3aBUCUMOCTU OT IKOCMCTe-
Mbl NNAaTOPM, apXMTEKTYpa KOTOPbIX OCHOBAHAa Ha KOMMEPUECKNX LEHHOCTAX, CTAHOBUTCA OfHUM
u3 Kniouesblx Bonpocos (Dijck, 2019). OTBET Ha Hero Noka OCTAeTCs OTKPbITbIM, @ CUCTEMA HANOTO-
06N0XEHNA TaKNX rocyfapcTB OKa3bIBAETCA OAHUM U3 WHCTPYMEHTOB, BO3BPALLAIOWMX CNIpaBeaiu-
BOCTb, B TOM YMCNe N IKOHOMUYECKYIO.

AKTYanbHOCTb CNPaBefnnBOro Hanoroo6noXeHUs W pacnpefeneHus JOX040B MNOATBEpPXAAET-
CA TEM, YTO YXKE MOYTU CYUMTAETCA AOKA3aHHBIM TE3UC O TOM, YTO OJHOBPEMEHHO LM(POBU3ALMSA
N Mo6anu3aums CHUKAKT CNOCOBHOCTb MPaBUTeNbCTB cobupath Hanoru (Neumanna, Holmana,
Almb, 2009). Tem He MeHee 370 He Tak, HeCMOTPA Ha TO UTO PAf NPABUTENbCTB AKTUBHO UCMOMb3YeET
BO3MOXXHOCTW MOMYYeHUs AONONHUTENBHOTO JOXOAA 3d CYET HANOTOBOW KOHKYPEHLMU» KaK npu-
BNEKaTeNbHOCTM TON Unu uHoi topucaukuun (Neumanna, Holmana, Almb, 2009). Ho OMMOPTYHUCTK-
Ueckylo Mojenb MOBeAeHNA UCMOBEAYIOT U KPYMHbIe KOMMAHWK, ONTUMU3UPYA HANoOroBble BbiMna-
Tbl, C OfHON CTOPOHbI, N UCNONb3Ys Neperosopbl B BTO ans Toro, uto6bl U36exaTb ynaaThl HaNOroB
Ha Tepputopuax npogax (Cheng, Brandi, 2019), paccyxaasn B LENOM O MMUPOBOM 3KOHOMUUYECKOM
npocTpaHcTee (James, 2019). B kauecTse npeMeTa TOpra 4acTo BbICTYNAOT ¥ HANOroBble npedepeH-
LMW NS TpaHcrpaHuuHon Toprosnu (Agrawal, Mardancde, 2019). Cneayet Takxe 06paTuTh BHUMAHMeE,
YTO HapabOoTaHHbIE NpUeMbl U METOAbI [EATENbHOCTM KPYMHBIX KOMMNAHWIA B 0()IOPAX HAYMHAKT aK-
TMBHO WCMONb30BATh U ANS BUPTYaNbHOW peanbHOCTU, NOKa3blBas ele 60/blyo 3P deKTUBHOCTb
HaNoroBOro NNaHNPOBAHMS.

Tem He MeHee KnoueBas Hanorosas Npo6nema chopmynMpoBaHa [OCTATOUHO OAHO3HAYHO B CBS-
31 € TeM, KaK LudpoBble Gopmatbl KOPEHHbIM 06PA30M MEHSIOT B3aUMOAENCTBUE FOCYAapCTBa
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N 6U3Heca Ha TeppuTopUN (U3NYECKOro NPUCYTCTBUS MEXAYHAPOAHON KOMNAHUK. OHa 3aknua-
€TCsl B Pa3MblBAHNUN HANOTOBOW 6a3bl U3-3a COKPALLEHNs 06bema NpubbinmM, pa3mep KOTOPOW CTaHO-
BUTCA BCE MEHbLUE U MEeHbLLEe B OTYETHbIX JOKYMEHTaX PernoHOB NPUCYTCTBUA TPAHCHALMOHANbHbIX
KoMnaHuii (Tak Ha3biBaeman «3po3ua npubbinuy» 1 6opbba ¢ Heit (OECD, 2015)). CokpalieHne npubbl-
NN NPUBOANUT K NOHUMAHUIO HEOBXOAUMOCTI YCTAHOBNEHUA 06PEMEHUTENbHOMO NpaBa Ha AOXOAbI
OT TPAHCrPaHUUHOM [EeATENbHOCTM B 3MOXY LU(POBLIX TeXHONOrMIA. Hanor Ha f06aBneHHY0 CTOu-
moctb (VAT/GST/HST) npeacTaBnseT Ha CerofiHs MeHbLLYI0 Yrpo3y, NOCNe TOro KaK 6binu NPUHATDI 6a-
30Bble NMPUHLNMbI B TPAHCHEPTHOM LIeHO06Pa30BaHNK 1 pa3paboTke MexaHu3ma MOSS (The Council
of the European Union, 2012) u pa3pa6oTaHbl peKoMeHAaLuuu N0 NPUMEHEHU0 NpaBuna BbITAHY-
T0i pyku (ALP) B TpaHCepTHOM LieHO06pa30BaHMy.

MpAMbIM CneacTBMeM LUGPOBM3ALMA CTAHOBUTCA BO3pPacTaHWe HANOMOBbIX PUCKOB, CBAA3aH-
HbIX C YKIIOHEHMEM OT YNNaTbl HANOroB. ITOT NPOLECC MOXET aKTyaNU3nMpoBaThCA kak 06bHEKTUBHO
B UMpoBOI cpeae (13-3a OTCYTCTBUA NNATEXHOMO MEXaHU3Ma), TaK U CyGHEKTUBHO Kak CO3HaTeNb-
HOE YK/IOHeHue OT ynarbl HaNoros KOMMNAHWAMM, CO3HATENbHO NONb3YIOWMMIUCA HECOBEPLLEHCTBOM
HanoroBbIX MeXaHW3MOB. 3Ta Npo6nema CTAaHOBUTCS PeanbHOM Yrpo3oi NOCTYNeHUsM B Gromxe-
Tbl TOCYAAPCTB B CBA3M C BO3MOXHOCTbIO BEfleHNs BU3Heca 6e3 perncTpauun u hakTuueckoro npu-
CYTCTBUSA B CTPAHe, NPW BEAEHUM [eATeNbHOCTH, CO3AAIOLEN A06aBNEHHYIO CTOUMOCTb U obecne-
unBalower nonyueHne NpuobInK. Mpobnema 3aknUAETCs B TOM, UTO LNQpPOBasA X03ANCTBEHHAS
[eATeNbHOCTb YACTO He OTINYAETCA NPO3PAUHOCTBIO U TPYAHO KOHTPonupyetcs (Kuposa, Mopo3oBa,
bessepxuii, 2019).

B COOTBETCTBIW C 3TUM OUEHb BAXKEH OMbIT €BPONECKOTO NOAX0/A], KOTOPbI HANPaBeH Ha Bbl-
PaboTKy NPUHLMNOB, CHUKAIOWMX (M B NEpCreKTMBe UCKNIUAKWMX) KONNYECTBO CMIOPOB U ABON-
CTBEHHbIX TONKOBaHMIA. ITOT NOAXOA XaPAKTEPU3YeTCs 3anyCKOM MOAeNN NeperoBopoB, 3aKpennsio-
LLMX MHOTOYPOBHEBOCTb PacyeToB C BO3MOXXHOCTbIO NOCEAYIoLero yTOUHeHns (OECD, 2020). 113 Bcex
BO3MOXHbIX BapuaHToB 03CP cocpegoToumnacb Ha (hOpMynbHOM BapuaHTe, OpPUEHTUPOBAHHOM
Ha BbIUMCIEHNE OCTATOYHOM (C TOUKM 3PEHIs CTPaHbI, B KOTOPOI HAXOAATCA NOTPe6UTeN) NpUbbINM,
onpegenss 6a30BYI0 BENNUNHY 1 ee BO3MOXHYIO KOPPEKTUPOBKY. MpoLeaypa KOPPeKTUPOBKHY, C OA-
HOW CTOPOHbI, NPU3HAET, 4TO (hOPMyNa He ABNAETCA eAUHCTBEHHO BEPHBIM PacyeToM, HO, C APYroil
CTOPOHbI, 06ecneynBaeT BO3MOXHOCTb BELEHUS NeperoBopos.

EBponeiickuit Pillar One (OECD, 2020) 6a3upyetca Ha pacnpefeneHui npas Hanoroobnoxe-
HUA MeXAY PUCAMKLMAMY, yueTe 0CO6EHHOCTEeN MeXayHaPOAHON HANoroBo cuctembl (BKNOUasn
NPUMEHMMOCTb NPUHLMNA BbITAHYTON PYKM), MHOTOCTOPOHHEM HAJIOTOBOM COTPYAHNYECTBE; UCKITIO-
UeHUN OJHOCTOPOHHUX Mep OTAEeNbHbIX NPABUTENbCTB U WHTEHCUBHOM MONUTUYECKOM [ABNEHWNU
Ha LN(pPOBbIe TPAHCHALMOHAMbHbIE KOPNOPALMY.

Ha cerogHs Haubonee CywecTBeHHbIM ABNAETCA YCTAHOBNEHWE ONpPefensiolmx NpUHLMMNOB,
NO3BONAKOWMX BOCCTAaHOBMTb CMPaBeANNBOCTb HANOroo6noxeHus B uucposon cpege. Mo3ro-
MY Lenblo JaHHOW NYBANKALMM ABNSETCA YCTAHOBNEHWE NOHMMAHUS TOTO, KAaKUMN NPUHLMNAMMN
AOMKHbI PYKOBOACTBOBATLCA NPABUTENLCTBA M MOAEPHU3NPYEMbIE HANOTOBbIE CUCTEMbI Ha Lnd-
POBbIX PbIHKAX, UTOGbI 06€CNeUMTb CTABUNBLHOCTb BIOMKET], C OHON CTOPOHDI, U CNPABEANUBOCTD
B3WUMaHWS HANOrOB — C APYroOi.

METO/10/10TUA UCCIELOBAHMA

Ncnonb3yemaa metofonorus AaHHOrO UCCNeA0BaHWUA Hanpas/ieHa Ha OLEHKY MOTEeHLMaNnbHOro
BNUAHNA LlMCprBbIX BbI30BOB Ha HA/IOroBY CUCTEMY B Lie/1IOM, a B YaCTHOCTU — Ha CnpaBeannBoCTb
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Hanorosoro 6pemenu. Mepexon oT MOAENM, B KOTOPOI HanOroNNaTenblyyki BCeil LeNoukn Ao6as-
NEHHOM CTOMMOCTY HAXOAUIUC HA TEPPUTOPMI OAHOTO FOCYAAPCTBA (OT NOCTABLLMKOB Cbipbs, Nepe-
paboTKM, KAHANOB pacnpeaeneHins  KOHEUHOro NOTPEBNEHNS), K MoAeNM MO6aNbHOTO Pa3MelLeH s
LLeMOoYKM YUaCTHUKOB MOXET Kak COXPaHUTb XOPOLLO Y)XXUBABLINECA BMECTe TaKue Hanoru, Kak Hanor
Ha NPUPOAHbIE PecypCbl, HANOT HA [O6ABNEHHYI0 CTOMMOCTb, HANOT HA NPUBLINb, TaK U U3MEHUTb UX
COAEpXaHue 1 CyLHOCTb. Hanoru, nogsepxeHHble LMGpPOBbIM yrpo3am, — 370 Npex/e BCEro Hanoru
Ha NPUBbLINL U HANOTU HA CO3[AHHYI0 CTOMMOCTb. HO flaxe B NepcrekTuse Knaccuyeckue NOHATUSA
06s3aTeNbHbIX 3NEMEHTOB HaNora, TaKMX KaK «00beKT HanoroobnoxeHusa», «Hanorosas 6asa», «Ha-
NOTOBbIE CTABKW» U T. M., HE BYAYT MEHATHCA, XOTA MEXAHNU3M UX OPMUPOBaHMS BYAET pafuKanbHO
a[anTMpoBaTbCa NoA YCNoBUA LUGPOBON peanbHOCTH.

M03TOMYy HaMK B KQuecTBe METOA0N0TUN MCCNefoBaHNs BbIGPAH KOMNAPATUBHbIA aHaNN3 BANS-
HUA UMGPOBLIX BbI30BOB HEe HA CaMi Hanoru, He Ha 6a3oBble Kateropuu (06bEKT, UAU Hanoro-
Ban 6a3a, N CTaBKN HANOro06M0XeHNs), a Ha NPUHLMMBI HANOTO060XEHNS. B KauecTBe KNueBoi
NPeAnocbINKM 6bIN0 BbIABMHYTO CNeAyioLLee YTBEPXIEHME: COXPaHeHne 6a30BbIX NPUHLUNOB BefEeT
K COXPaHEHUI0 YCTONYMBOCTM HANOTOBON CUCTEMbI, @ TEPECMOTP NPUHLIMNOB BEAET K HEOOX0AMMO-
CTW ee MoAepHM3aLun.

Kpome TOro, BaKHbIM METOA0/OrMUYECKUM acleKToM NOHUMaHUsA NPONCXOAALLMX NPOLEeCCcoB nepe-
pacnpefieneHns Hanorosbix npas (Npae Tpe6oBaHMIA UCMONHEHNA HANOTOBbIX NNATEXeN) ABNAETCA
Heo6X0AMMOCTb pernameHTauuu. M Takaa pernameHtaums (0co6eHHO B mpolecce WupoKoro o6ey-
¥aeHua n HopMupoBaHMA JOrOBOPEHHOCTEN) A0MKHA 6a3NpOBATHCA HA eAMHCTBE NOAX0A0B, Chop-
MYNIMPOBAHHbIX B Ga30BbIX MOMOXEHUAX, NO3BONAIOWNX HANTU KOHCEHCYC MeXAY GONbLWMHCTBOM
YYaCTHUKOB HaNoroBOro B3anMofenCTBus.

He nognexut COMHeHMIO WNPOoKas N3BECTHOCTb NpuHLMNOB A. CMuTa, YHUBEPCANbHOCTb KOTOPbIX
BOCTpe60BaHa 0 CUX NOP: NPUHLMN CNPaBEANNBOCTY (MOCTOAHHAA YNNaTa HANoroB B COOTBETCTBUM
C [10XOZOM); MPUHLUMN ONPeAeNeHHOCTI; NPUHLMN yA06CTBA ANA HANOTONAATENbLIMKA; NPUHLAN
3KOHOMMYHOCTW B3MMaHuA. flucnponopuun B pacnpeaeneHun JoxoAa, Hapacraioliee HepaBeHCTBo
BO BCEM MUpe, CBEPXI0X0Abl LM POBbIX paHTbe (CTenHoB, Koanbuyk, 2018) N03BOAMUAN HA COBpe-
MEHHOM 3Tane cAenatb BbIBOA O MaliopaTe NPUHLMNA CNPABEAANBOCTI NPU COXPAHEHNN 1 AONONHE-
HUW OCTaNbHbIX MPUHLMMOB.

IHaue roBops, OCHOBHbIM METOA0/I0FMUECKIUM NPUEMOM B lafibHEMLLeM NCCNef0BaHNM 6bin Bbl-
OpaH cneayiowmii: e HeraTUBHOE BANsIHUE LM POBbIX BbI30OBOB TAKOBO, UTO BblOPAHHbIE Mepbl
Nno NpeosoneHunto TaKoro BAUAHNUA He NPOTUBOPeYaT NPUHLIUMY CNPaBeAnUBOCTY, TO TaKe Mepbl MO-
FYT BKIOUATHCA B KOMMEKC 06CY)KAAeMbIX PEKOMEHAALNIA NpY UX HENPOTUBOPEUMBOCTH OCTalb-
HbIM MPUHLMNAM, B NPOTUBHOM Clyuae AaHHas Mepa UCKIIUAETCA U3 AanbHelero 06cyxaeHus.
Hanpumep, pa3nuuHbie npedepeHLn NPUBOAAT K HECNIpaBeaNBOMY pacnpeaeneHnio GpemMeHn
HanoroBOW Harpysku, u, CNefoBaTenbHO, OHU AOMKHbI NPUMEHATLCS B UCKIOUUTENBHO PefKMX
cnyyvasx. Mpu 3TOM cnegyeT NOMHNUTb O TOM, YTO NPAMbIM CNeACTBUEM CNpaBefANBOCTYU ABNAETCA
MPUHLMAN PaBeHCTBA (YaCTO paccMaTpUBAEMblii KaK CAMOCTOATENbHbIA MPUHLMN), KOTOPbIA pea-
nu3yetca B ABYX HAMpaBNeHWAX: UAN COOTBETCTBUA BbIrOA Hanoronnatenblika ynnayuBaembim
Hanoram, Korga CTPYKTypa pacxofoB GHKeTa yBA3aHa C HANOr006A0XKEHUEeM, NN BTOPOK, 60-
nee pacnPoCTPaHeHHbIil B MUPOBOI NPAKTUKe, MOAXOA, HANPABAEHHbIA HA YUeT NnaTexecnocob-
HOCTM HanoronnarenbLinka.

ACK PMX aBnsetca oyeHb arpeccuBHbIM noaTunom PMX, cnabo uyBCTBUTENbHBIM K Ny4eBOiA
U xumuotepanuu. B nogasnsiowem 60NbWMHCTBE Cy4aes, N0 AaHHbIM NUTEPATYPbl, HA MOMEHT
MOCTAHOBKM AMArHo3a MMETCS OTAANeHHble MeTacTasbl. B cnyyae BbiIBNEHUs NOKANN30BAHHOM
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CbOprI 3aboneBaHus Xupypruyeckoe neyeHune nossonaer [06UTbCA OTHOCUTENbHO ynoBneTBopu-
TeNbHbIX OHKONOTNYeCKnX pe3ynbraTos.

JIUCKYCCUA 0 BNUAHWM LLUGPOBDBIX NMPOBEM HA CMPABE1J/INBOCTD
HAJIOTO0BJIOXEHKA

[nckyccus oTpaxaeT W 0606LWAET peakUMio HANoroBbIX CUCTEM M LUGPOBBIX KOpRopaLui
Ha U3BECTHblE LG POBbIE BbI30BbI, CBA3aHHbIE C HANOTOBbIM 06PEMEHEHNEM AEATENBHOCTU B PaM-
Kax 613Hec-MoJeni B BUPTYaNbHOM Cpefie, ABNSAIOLWENCs TPAHCTPaHNUYHOMW. COBEpPLIEHHO 0YEBUAHO,
uTO B OAHOM CTaTbe HEBO3MOXHO OXBATUTb BCE NMPOABNEHUA LU(POBU3ALMM IKOHOMUKM, MOITOMY
[aHHbIIA NepeyeHb ABASETCS 3HAUUMBIM AN UCCNEROBAHUSA, HO HE BCEOOBEMMIOLLMM,

Hanbonee 3ameTHbIMM B LM(POBOK Cpefe ABAAIOTCA Pe3yNbTaThbl WHUPOKOTO Kpyra neperoso-
poB, 1 Npo6eMbl, NexaLyue B 0CHOBE 3TUX NeperoBopOB, CBA3AHbI C Pa3fMYHbIMU 06LLECTBEHHbIMU
ueHHocTamn. Perynatopbl EC HanarawT cylwecTBeHHble WTpadbl HA amepuKaHCKne TeXHOMOrnye-
CKMe KOMNaHuu, 1 B 3TOM Cflyyae OMMPaloTca Ha MPUHLUMbI «CNpaBeaMBoro AocTyna» U «pas-
HbIX YCIIOBMIA UrPbI» Ha pbiHkax (OECD, 2020). HaumoHanbHble NpaBuTeNbCTBa, Takue kak fepmanus,
BBOASAT CTPOrMe NPaBuia ANS COLMANbHBIX CETeN, UTOObI 3anNpPeTUTb HEHABUCTHUECKME BbICKA3bl-
BaHuA 1 hanblmsble HoocTu (NetzDG, 2017). Takue roposa, kak Amctepaam u bapcenoHa, bepnu,
boppo, bptoccenb, Kpakos, MioHxeH, Mapux, BaneHcus n BeHa, ycTaHOBUIN OrpaHUUYeHuna Ha KpaT-
KOCPOUHYI0 OHMANH-apeHay, orpaHuunBas cBo6oaHoe rocnoAcTBo Airbnb, 3awmwas cnpasesnu-
Bblit pbIHOK Xunbs (Henley, 2019). MyHUUMNANMTETbI, WKOAbI U 6ONbHMLbI 3AK/IOUAIOT KOHTPAKTI
C KpYMHbIMI TEXHONOTUYECKUMM TUTaHTaMK, TAKMN Kak Google, Ans 06MeHa AaHHbIMU HA yCayriA
nnaropmbl, MEHAS NPU ITOM NPABO CBOUX rPax/aH, CTYAEHTOB U NALNUEHTOB HA KOH(UAEHLMANb-
HOCTb 1 gocTynHocTb ('OHdpo, Po3eHbaym, 2019). Kaxaas neperoBopHas onepauus Mexay yacr-
HbIMKU MNATIOPMEHHBIMU KOMNAHWUAMU, NMPABUTENbCTBEHHBIMU YUPEXAEHUAMN, HE3ABUCUMbIMM
WHCTUTYTaMU 1 FPXAaHaMI PaCcKPbIBAET CIIOXKMBLLUMECS OBLLECTBEHHbIE LLEHHOCTU U1 KOMNPOMUCChI.
MHoOrve U3 3TMX KOMNPOMMCCOB CBOAATCA K HA6OPY (PyHAAMEHTANbHbIX BOMPOCOB, TAKUX KaK: KTO
BN13JIeeT MOTOKAaMM AAHHbIX W IKCMAYaTUPYET UX, KTO HeCeT OTBETCTBEHHOCTb 3a WX WUCMONb30Ba-
Hue? (Dijck, 2019). U1 oTBETbI Ha 3TV BOMPOChI OCTAIOTCA HEMOMHbIMM, €T OCTAETCA HEPaCKPbITbIM
BOMPOC: KTO perynupyeT Hanoroo6s0xeH1e 3Toi [eATENbHOCTI U KyAa HANPaBAAKTCA CO6paHHbIe
NOTOKM A€HEXHDBIX CPEACTB OT HANOroBOro obpemeHeHns?

HagHaumonanbHoe Unu HawMoHanbHoe UBDBMGHBHMB LlMd)pOBbIX J10X008

Mbpua 6u3Hec-mogeneil, OPUEHTUPOBAHHDBIX HA MMOBANN3ALMI0 1 LIMDPOBU3ALMIO, NO3BONUN
BO3HUKHYTb TaKOMy Te3ucy (3Byuatiemy (haHTacTUUHO): el 6bl B pamKax rnobanbHoit IKOHOMUKM
[ilecTBOBaNM 6bl eAuHbIe NPaBUNa, T0 HANOrO06M0XeHNe 6bi10 6bl 6onee cnpaBeanuBbIM. TaKoi
BbIBOJ] TPE6YET CO3aHINA HeKOell HaJHALLMOHAIbHOW OPraHu3aLLi, KOHTPONUpYIOLEH Hanoroo6mo-
eHue, 06M13aloLeit NPUOPUTETHLIMI NONHOMOUMAMM MO CPABHEHNIO C HALWMOHAMbHBIMI CTPYKTY-
pamu. Cneayet OTMETUTb, UTO, HECMOTPA Ha HEKYI0 NPUBNEKATENbHOCTb TAKOTO Te3UCa, OH NPUBOANT
K HeCnpaBefNnBOCTM B3bICKAHWA HANOTOB U HAPYLEHMI0 NPUHLNNA IKOHOMUUHOCTY, TaK Kak Co-
3/aHie HaJAHALMOHANbHOW OpraHM3aLuu NoTpebyeT CylecTBEHHbIX 3aTpaT, KOTopble 6yayT HecTu
HaLMOHA/bHbIE IKOHOMMKM. TaK, NOKA HET MUPOBOrO AKTOPa, 06MajaIoILEro COBCTBEHHbIMU pecyp-
CamMu, a He PacnoPAKAIOLLErocs HALMOHANbHbIMU B3HOCAMM.

lines HafHAUMOHANIBHOTO TaKKe N066UPYETC KOPMopauuaAMM, Tak Kak AUCKYCCUA O TOM, rae
JIO/KHbI YNINAUNBATLCA HANOTY CYGbEKTAMM 3NEKTPOHHOI TOProBNY, BeAYTCA He OAHO fecATUNeTHe
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(B3MMaHMe HanoroB Mo MeCTy PerucTpauun, N0 MecTy HaXoMAeHWUs CepBepoBs, N0 MeCTy CAeNnKM,
M0 MeCTy KOHEUHOro notpe6nenuns), Bnaaenblibl NdpPoBoro 6U3Heca CTPeMATCS Y6eauTb B Leneco-
06pa3HOCTM NOMHOTO 0CBOGOXAEHUA 3NEKTPOHHON TOProBAK OT Hanoroo6noxeHns. Ho Kk HacTosLe-
My BPEMEHU NPaBUTENbCTBA MHOTUX CTPAH CXOXW BO MHEHMM, UTO HANOTW B 31€KTPOHHOW TOProBne
HYXHbl (Tumuenko, 2019).

Mop BMAOM HOBbIX NMeperoBopos no uucpoBomy dopmaTy KpynHenwue uudposbie Koprnopa-
LM CTPEMATCS YCTAHOBUTb MEXAYHAPOAHbIE NPABUNA, YTO6bI NPABUTENbCTBA HE MO PEryNupo-
BaTb Tapubl Ha MeXaYHapoaHble onepauui (James, 2019). Ecnu neperosopbl (yposHs BTO) npuseyt
K 0653aTeNIbHOMY COrnalleHunio, To Hanbonee 6bICTPO pacTyLiMe U Hanbonee NPUGLINbLHbLIE OTPACY
IKOHOMUKM BYAYT 0CBOOOX/EHDI OT OTBETCTBEHHOCTU 3a BK/Af B COLMANbHO-3KOHOMUYECKOE pa3Bu-
TWe CTPaH, rae HaxoaaTca OCHOBHble NOTpebuTenn. CerofHa pacnpefeneHne HanoroB Ha MexayHa-
POAHYI0 TOProB/I0 B pa3pe3e CTPaH NOKa3blBAeT CHWXEHHble CTaBKM B Pa3BUTbIX CTPaHaxX W NOBbI-
LeHHbIe CTaBKM B pa3BuBalowuxcs (tabn. 1).

TABMNUA 1. HANOT HA MEXXIYHAPOJHYIO TOPTOB/IO, % OT AOXOJ0B
TABLE 1. TAX ON INTERNATIONAL TRADE, % OF INCOME

baramckume OctpoBa 56,005 34,820 21,153
Hamu6us 36,311 32,483 28,548
Nu6epus 33,096 H/A H/A
Poccus 26,485 9,177 10,811
baHrnageL 23,424 H/n H/n
UHgus 14,866 11,128 H/n
Kurait 4,709 HIA H/A
Erunet 4,239 H/A H/a
l0xHas Adpuka 4159 3,382 H/n
Manawn3us 2,044 1,878 1,985
Kopes 2,495 1,777 H/A
bpazunus 2,258 1,835 H/a

[podonxeHue mabn. 1 Ha cmp. 47
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MpodomxeHue maén. 1
Continuation of Table 1

Anouus 1,647 1,442 H/n
CLLA 1,230 1,010 1,509
Typuus 1,088 1,446 1,447
Mekcuka 1,051 1,227 1,517
N3paunb 0,775 0,681 0,633
Hopserus 0,180 0,225 0,206
CpegHeMupoBoe 3HaueHne 4,225 3,630 H/A

NcToununk: cocmasneHo asmopamu Ha ocHoee daHHbix: World Development Indicators.

CTOPOHHNKM NeperoBopoB no LUcpoBoN TOProBie CTPEMATCA K NONYUEHUI0 NpaB Ha feaTenb-
HOCTb Ha HaLMOHAMbHbIX PbIHKAX, B TO BPEMSA KaK Camu UCMONb3YKT BO3MOXHOCTU «CEPbIX 30H»
perynupoBaHusa, Hanpumep 40roBOPbI C (U3NUECKUMI NNLAMI B MHAYCTPUM rocTenpunumctsa (B ot-
nnume oT 0ULMaNbHbIX J0rOBOPOB C OTENAMM); CTPEMAEHIUE NONYUYUTb AOCTYN K eLieBoil paboyeit
cune, Bo3naras coumanbHble 0693aTenbcTea Ha npasutenbcrsa (CrenHos, Kosanbuyk, 2018); op-
MUPOBaHMUe 6a3bl JaHHbIX O NONb30BATENSAX KaK BYAYLIUX NOTPEBUTENSX, AONONHEHHON CBEACHUAMM
0 MeCcTopacnonoXeHUN 1 NATeXaX, Yo AAET BOSMOXXHOCTb 6€CNNATHOrO TapreTMPOBAHNA PEKNAMbI;
yKpenneHue MOHONONbHOM NO3ULIAM 33 CUET YCUNEHUS BXOAHBIX OTPAcieBblX 6apbepoB; MakcMMarb-
HOe MCMOoNb30BaHNe BO3MOXHOCTU AN HeYyNiaTbl HANOroB (James, 2019).

Takasi HeCMMMETPUUHAA MO3ULMUA He MOXET 6biTb OCHOBOW AN MO3UTUBHbIX NEpPeroBopoB
NMpU HAZHALMOHANbHOM PEryNnpoBaHNM U [OMKHA NPUBOAUTb K COBMECTHOMY (cornacoBaHHOMY)
AeicTBuio U pechopme HaLMOHANbHBIX HANOrOBbLIX cUcTeM. icCneaoBaHns NOKasbiBaKOT, YTO POCT
3MIEKTPOHHbIX TOPrOBbIX CUCTEM CBA3aH C YBENUEHUEM MACLITA6OB HanoroBoii pedopmbl B pa3Biu-
BAIOLLMXCA CTPaHaX, NPUYEM HAUBONbLINA NONOXMUTENbHBIA IPMEKT NPUXOAUTCA HA CTPAHbI C HU3-
KM ypoBHem foxoaa (Agrawal, Mardancde, 2019).

Hanorosas KOHKYPEHLIUA rocyaapcts

BupTyanbHas cpesa Ans TOProBbiX OMepawyuit MPUBOAUT K TOMY, UTO rOCYAApPCTBa, MONb3YACh
HeonpeaeNeHHOCTbI0 1 BO3MOXHOCTbIO NPUBNEUEHNUS B CBOIO IOPUCAMKLIAIO HANOTONNATENbLIMKOB
(nnatexu KoTOpbIX 06ECMeunBaloT CTAbUILHOCTL BIOMKETA), HAUMHAIT TAKKe NPUHUMATb Hecorna-
COBaHHble PEeLIeHNs, CTPEMACh MOMYUUTb BbIFOAY B YCIOBMAX CKNafAblBAIOWEACS HeonpeaeneHHo-
T, MOCNeACTBMA «HANOTOBON KOHKYPEHLMN» MHOTOUMCEHHDI: OT CHUKEHUA HANOrOBbIX CTABOK
[0 NIPeAN0XeHNs CneLyManbHbIX HaNOTOBbIX IbTOT. B pe3ynbTaTe Takol 60pb6bl 061ie C6OPbI HANOrOB
CYWWeCTBEHHO CHIKAIOTCA (TaK Kak NpuUBMeUEHNe NN COXPaHeHne CBOei HanoroBoi 6asbl B JaHHOM
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crlyuae NPUBOAUT UMEHHO K KOHKYPEHTHOM CTPATernu CHIDKeHUA n3fepxek). Kpome Toro, MOXeT Me-
HATbCA 11 CTPYKTYPA HANOroBbIX Nnatexen (CHWKEHNe NOCTYNAEHUA OT HANOro06NOKEHUA TaKUX Ha-
NOroBbIX 6a3, Kak KanuTan 1 KBanuMULUMUPOBaHHaA pabouas cuna), B T0 BPeMa Kak UMYLECTBEHHbIE
Hanory 6yayT BbIHYKAEHHO PacTW. BbiABUIAIOTCA NPEANONOXEHNA O TOM, UTO AO/MKHA 6bITb HEKOTO-
pas KOHBEpTreHLNs B HANIOTOBbIX CTaBKax B ONpPefeNneHnaAX HaNoroBbix 6a3 pasnuuHbIX cTpaH (cTpax
ofHoro pernona) (Neumanna, Holmana, Almb, 2009). HecoMHeHHbIM BbIBOJOM SIBAAETCA TOT (akT,
UTO UTOTOBBIM Pe3yNbTaTOM HaNOroBOM KOHKYPEHLM BYET OrpaHnueHme CnocobHOCTU roCyAapcTB
(0oco6eHHO pa3BuBAIOLMXCA) B 0BECIEUEHNN HACeNeHUA 06LIeCTBeHHbIMU 6naramu. Lndposu3a-
LM B COUETaHMM € ro6anu3aLmeit NpUBOAUT K CHIMKEHNIO aBTOHOMHOCTY OTAENbHbIX NPaBUTENbCTB
MpY OPUEHTALMN HA KPAaTKOCPOUHbIE BbIFOAbI CTPATErMN HU3KNX HANOTOBbIX U3fAEPKEK, U TONbKO CO-
rnacoBaHHble JeNCTBUA MOTYT 06eCneunTb NO3UTUBHOE PelleHne YKa3aHHOW Npo6nembl.

Mpo6nema HanoroBOI KOHKYPEHLMN YCUINBAETCSA U TEM, UTO KOPMOPALIMN He OCTAKTCS B CTOPOHE
OT NPOLECCOB ONTUMU3ALMN HANOroB. MPUHUMARA UK OTPULAsA MO6aNU3aLNoHHbIE ABNEHUS, TEM
He MeHee, Henb3f YIUTK OT Toro hakTa, uTo KPYMHble Kopropawuu 6yayT ONTUMU3MPOBATb CBOE Ha-
Nnoroo6noxeHune aaxe Ha oblieM oHe JOCTUKEHNS KOHEUHbIX JOrOBOPEHHOCTEN. Pelualoliee 3Ha-
UeHne UMEeT HOBOE NOTUCTMYECKOE MOBEAEHME, OPUEHTUPOBAHHOE HA MAKCUMMANbHOE CHUDKEHME
U3AEPKEK, BKNIOUASA IKOHOMUIO HANOoroB. [MobanbHble NPOU3BOACTBEHHbIE CETU pa3pabaTbiBatoT MO-
fienu onTummu3auun (BKnloualowme pasnuuHble NOAXoAbl), NOATBEPXAaKLME 3PHEKTUBHOCTD Pas-
MeLLeHMA PeCypPCoB C YUeTOM CTOUMOCTH 0bpemeHeHus Hanoramu (Feng, Wu, 2009).

MpAMbIM CNeACTBMEM BOMPOCA O HANOFOBOW KOHKYPEHLWN rocyaapcTs, ABNSETCA 06CyXaeHue
(cornacoBaHue) pa3mepoB CTaBOK Hanoroo6noxeHus. boNbLMHCTBO pelieHuid B 370l chepe, BKI0-
uas eBponerckne A0KYMeHTbl, CNOCO6CTBYIOT hopMupoBaHMI0 Hanbonee 3hheKTUBHON HaNnoroBoA
CTaBKM, NPUMEHSEMON B PABHOM CTENEHU U Ans 3apybeXxHbix GUNManoB 1 3apybeXxHbIX A0UepHUX
komnanuin (OECD, 2020).

0co60e MecTo B HanoroBoi KOHKypeHuuu (He TONbKO CTPaH, HO U 060COBNEHHBIX TepPUTOPHIA
BHYTPY OJHOW CTPaHbI) 3aHMMAET NPEfOCTaBNEHNe TPAHCrPAHUUYHbIM NOKYNaTenAM Hanorosbix npe-
thepeHLMiA, UTO COKPALLAET NOTEHLMAN B3UMAHNS HANOrOB; MHOTME OPUCAUKLMN B3MMAIOT Hanoru
Ha UCNONb30BaHKNE KOHEUHbIM NOTPe6UTENEM MO 6oNee HU3KON CTaBKE, UeM Hanorn ¢ NPofAax B Me-
crax npoucxoxaenus (Agrawal, Mardancde, 2019).

HanoroBble npedepeHuyun MoryT 6biTb Peann3oBaHbl U uepe3 B3aMMOAEMCTBUE TAMOXEHHOIO
11 HANOTOBbIX PEXMUMOB. HECMOTPS Ha BHELLHIO NPUBNEKATeNbHOCTb TAKOTO pelleHus, HeobXoaUMo
06paTUTb BHMMAHWe, UTO 3TO pelleHne B KaKOW-TO CTeNeHN AONYCTUMO Ans (usnuecknx npoayk-
TOB U MPaKTUYECKN Hepeanusyemo Ans HematepuanbHblX TOBapoB. HO yBennueHue TaMOMKEHHbIX
C60pOB [/19 KOHEUHOrO NOTPe6UTENs, C TOUKM 3PEHUA HAMONHEHUS GIOLKETA, NPUBEAET K APYruM
nocnencTBUAM: a UMEHHO TOMy (haKTy, UTo NpU YBENMUEHUN TAMOXEHHOTO CO0pa KOHEUHbIR NoTpe-
6UTeNb MOXET 0TKA3aTbCA OT BbIGPAHHON MOfIENN NOTPe6NEHNSA 1 NepeinTi K TOBapaM-3aMeHUTensM
Ha BHYTPEHHEM PbIHKE, UTO NPUBEAET K U3MEHEHNI0 CTPYKTYPbl MOTPEONeHus U NoayyeHns A0Xo-
A3 KopnopauusiMm1, Nonb3yKLWUMIUCH HANOTOBbIMU NpedepeHLmMaMI, YTO B UTOTe CYLLECTBEHHO CO-
KpaTuT HanonHeHue 6l0MKeTa, HO 06eCNeunT POCT A0XOAHOCTU AeATENbHOCTI TaKNX KOpropawLuii.
Mo MHenuto (Gnangnon, 2020), CHIKeHUE 06bEMOB UHTEPHET-MOKYNOK CHIDKAET COBOKYMHbIE 0X0-
Abl, AAXeE eC/n ToBapbl 061aralTCca HANOroM B MYHKTE Ha3HAUYEHUA.

OrpaHuueHus 6ecnowWNNHHOMO BBO3a TOBAPOB WHOCTPAHHbIX MHTEPHET-Mara3uHoB AenCTBYIOT
B pPsAAe CTPaH: Hanpumep B KaHaae, utobbl Noayuntb 40 MIH ONNAPOB TAMOXEHHbIX CHOPOB C TOBA-
POB CTOMMOCTbIO OT 20 10 80 A0NNAPOB, TpATUTCA 160 MK AonnapoBs (TuMueHKo, 2019).
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VI3mMeHeHNs TeXHONOrNI, CBA3aHHbIE C HAYYHO-TEXHUUECKMM NPOrpeccom, MOryT nepepacnpepe-
NSATb HANOroBble NOCTYNNeHus. Psf nccnenosatenei yxe paclumpseT Mogenu TOBapHOM HaNoroBo
KOHKYPEHLAW, BKNIOUMB B HEe PasfiMuHble BAbl TOBAPOB (MaTepuanbHble U HematepuanbHbie), anek-
TPOHHYI0 TOPrOBAO, Npeanonaras, B COOTBETCTBUN C TeKyLen NOAUTUKOMN, UTO 3NEKTPOHHAA TOp-
roBNisi 06naraeTca Hanorom B MyHKTe Ha3HAueHUs, B TO BPeMS KaK TPaHCrpaHMUHble NOKYNKK obnara-
I0TCSl HANOTOM B MeCTe NPONCXOXAEHUSA. KOra CTOMMOCTb OHMANH-MOKYNOK NafiaeT, To PAaBHOBECHbIE
HanoroBble CTaBKW W AOXOAbl YMEHbLIAIOTCA B OCHOBHbIX HOPUCANKLMAX, HO YBENNUNBAIOTCA B He-
60nblWKX, NepudepuittblX, yMeHblUas HaNoroBble Pasnnumus. N3meHeHue onepaLMOHHbIX u3pep-
XeK MOXeT NPUBECTU K COBEepLIEHHO HOBbIM KOMMEPYECKUM 1 HanoroBbiM paBHOBECUAM, KOTOPbIE,
B KOHEUHOM UTOre, «nepepacnpesensT» Hanorosble NOCTYNNEHUS U3 IOPUCAUKLMIA C KOHLEHTPALLM-
el TPAZMLMOHHBIX MOCTABLMKOB B Apyrue. Takoe BUAEHME NpeanonaraeT UCnonb3oBaHne cTpate-
rMi KaK nepeHoca Npubbiny, Tak 11 ee nepemeLLeHns, npuuem Bblbop KoM U3 CTpaTeruii 3aBuCUT
OT onepauynoHHbIX n3gepxek (Gnangnon, 2020).

LI,VId)pOB(]e NPUCYTCTBUE U B3aUMOAEICTBUE C KITMEHTaMH

LindpoBomy mupy yaanocb pasaenutb MeCTO U3rOTOBAEHMS MPOAYKLMAKM U MeCTo ee npuobpe-
TEHUS ANA KOHEUHOrO MOTPe6NneHms, uTto NPUBENO K HayuHON ANCKYCCUM, Te BCe-TaKi BO3HUKAET
NpuobbINb: B MeCTe M3roTOBNEHUS WK MecTe NPOAXM [N KOHEUHOro notpebnenms. Hecmotps
Ha BO3MOMXHOCTW WWUPOKOW AMCKYCCUM, CnedyeT OnpeaenuTbc B KauecTBe HOpMbl C onpefene-
Huem, yTBEPXAAIOLWNM, UTO NPU6bIIb BO3HUKAET B 06MeHe. M03TOMY OTHOCUTENbHO BUPTYaNbHOM
Cpefibl MOXHO UCMOMb30BaTh OfUH U3 NOAXOAO0B, ONPeaenaoLLAiA, UTO NPUGLINb BO3HUKAET TaM, Fae
AEWCTBYIOT CUNbI, TeHEPUPYIOLLME NPUBDLINL, U NO3TOMY UCTOUHUK [OXOAHOCTM COBCTBEHHOMO Kanu-
Tana cnepyet onpefensTb kak Mecto, B KOTOPOM NMPOUCXOAMUT (hakTUueckoe QYHKLNOHMPOBaHUe
kanuTana. NpocToli e NOTPe6UTENbCKUIA PbIHOK He ABNsSeTCA GakTopoM, CMoco6CTBYOUMM 106aB-
NIEHHON CTOMMOCTI KOMMAHMM, NPK YCNOBUM, UTO IKOHOMUUECKAs NPUBLIND JO/MKHA ObITb CBA3aHA
C MECTOM PacnoOXKeHNA PeHTbl, KOTOpas reHepupyert aty npubbib (Turina, 2019).

Ho B 3noxy UMcpoBbIX TEXHONOTWI NOMyueHWe NPUBBLINN 1 COOTBETCTBYIOWIETO B3UMAHUA
HanoroB nepecraetr 6biTb aTpubyTom (akTUueckoro npucyTcTBus. bnarogaps rnobanusauuu
N uMdpoBM3aLNIN IKOHOMUKN, MHOTE KOPMOpaLyuK Ppa3BMBAIOT aKTUBHOE M MOCTOSIHHOE yuacTue
Ha OTAEe/bHbIX PErMOHANbHBIX PbIHKAX, HE UMeA HeobXoaumocTu (1 NoTpe6HOCTM) NHBECTUPOBATL
B PernmoHanbHylo MHAPACTPYKTypy W onepauun. Takum 06pa3om, Npubbinb, NoayueHHas TONbKO
0T haKTMUECKOro NPUCYTCTBUSA B PErMoHe, He ByaeT 0TpawaTb YCTOMUUBOO W CYLECTBEHHOTO Yua-
CTUA HA PeruoHanbHOM pPbIHKe.

Mpn onpegenexuu Toro, JO/MKHA N1 Kopnopaunusa-HepesnaeHT NNatuTb Hanoru B IOPUCANKLMN,
Ba)XKHa KOHLEMUMA NOCTOSHHOrO NMpeAcTaBUTeNbCTBa, KOTOpPas npeanonaraeT Tpu BapuaHTa: guk-
CMPOBAHHOE MECTO HAXOX/EHWs, CTPOUTENbCTBO (UTO He MPUMEHMMO AnA LM(MPOBOIA IKOHOMMKN)
W areHTCKue nomHomoums. LiucpoBble Kopnopauuu OCnapuBaloT Heo6XoAUMOCTb (u3nueckor
UNN MaTepuanbHOIl CBA3N B PbIHOUHON OPUCAMKLMN, NOCKONbKY OHW MOTYT FreHepupoBaTh Npu6bb
B 3TUX OPUCAMKLMAX 6€3 TaKOrO NPUCYTCTBUSA B HUX. Takum 06pa3om, NpeanpuaTus, padortatlme
B LNPOBOM NPOCTPAHCTBE, MOTYT NIErKO 060WTI OrpaHNUeHNs, UCNOMb3Ys KOMUCCUOHEpPA UK aHa-
NOTNYHbIE MEXAaHU3MbI BMECTO UCMOMb30BaHUSA JOUEPHUX KOMMAHWI (Turina, 2019).

Mo3TOMY Ha CEerofiHa B COOTBETCTBUN C MHMUMATMBOK O3ICP Hanbonee NPoOrpeccuBHOM MOAENbIO
ABNAETCA onpefeneHne yepes pbiHKN (OECD, 2020), Tak Ha3blBaemble «PbIHOYHbIE HOPUCANKLINNY,
rae uudpoBbie Kopnopauui NPOJAoT CBOM NPOAYKTbI UKW YCAYTi, COGMPAIOT AaHHble UK NPOBO-
JAT peKnamHble MeponpuaTus.
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03CP nopuepKnBaeT NOTEHLMANbHYIO PONib, KOTOPYIO MOTYT UrpaTb NAATOPMbI B PaMKax 3nek-
TPOHHOI Toprosnu. 03CP npeanaraer ¢ienaTb PbIHKM INEKTPOHHON Toprosnu (B Buae LUGPOBbIX
NNat(hopm) OTBETCTBEHHbIMA 33 MJAHHbIE O MPOAAKAX, OCYLIECTBNEHHbIX Yepe3 WX MNathopmbl
(C uenblo B3MMaHUs HANoroB), U Apyrue Mepbl, Takne Kak 06MeH AaHHbIMI U paclinpeHne coTpya-
HUYECTBA MEX/Y HANOTOBbIMI OPraHaMin U OHNANH-PbIHKaMU. [oCyAapCTBa BCETO MUPA WLLLYT NyTH
BOBNEUEHNA NNaThopm B 3D EKTUBHOE B3aNMOAENCTBIE C HANOTOBLIMI CUCTEMAMI, OPUEHTUPYSACH
Ha UHAVBIAYANU3aLMIo, 4To 06eCNeynT paBHble YCIOBUA ANA BU3HECA U 3AWUTUT JOXOAbI FOCyAap-
crBa (Scarcella, 2019).

Monck Kputepues «LMPOBOro NPUCYTCTBUA» BKNIOUALT B Cebs MHOXeCTBO (akToB (Mpexse
BCEr0 HematepuasnbHbiX), NOATBEPKAAIOWNX YCTONUMBYIO AeATENbHOCTb B3aNMOAEHCTBUSA C Onpe-
[IeNeHHOI CTPaHOW Npyu nomouy UMdpoBbiX pewenunid. 03CP npeanaraet NCNONb30BaTh TEPMUH
«CYWeCTBEHHOE IKOHOMUUECKOE NPUCYTCTBIE, BKNKOUalOLLEe B cebs Kak (hn3nueckoe, TaK i Lud-
pOBOE U3MepeHue. MHbIMM CNoBaMu, laHHOE MOHATUE 0603HAYAET, ABNACTCA MU UHOCTPAHHAsA
KOMMaHNA HANOroBbIM PE3NAEHTOM U 06A3aHa MU YNNAUNBATh NPUYUTAIOLMECS MO MECTHOMY 3a-
KOHO/ATeNbCTBY HANOTK. /1N HANOro060KEHNA NHOCTPAHHOW KOMNAHNM [OMKHbI YYUTbIBATHCA
cnepytowme LudpoBsble GakTopbi:
= HafMuMe HaLMOHANbHOW KNNEHTCKOW 6a3bl ((hM3Mueckunx nuLl, UCnonb3ayumx LWdpoBoin npo-

AYKT AAn yenyry);
= 06bem LMPOBOroO KOHTEHTa, CO37aBaeMblii HALMOHANbHOIN NONb30BaTeNAMM (Hanpumep, Bu-

[1e0poOnuKu, co3naBaemble nonb3osarensamu YouTube);
= BbICTaBNEHWe CYETOB B HALMOHANbHOIN BaIOTe UM C UCMOMb30BaHUEM HALMOHANbHON CUCTEMbI

onnarbl;
= Hanuume n 06CNyKMBaHWe BeH-CcaliTa Ha A3bIKE CTPaHbl NPUCYTCTBUS;
= HenocpeCTBeHHaA JOCTaBKa TOBAPOB KNNEHTaM UMV NPeoCTaBNeHne BCOMOraTeNbHbIX YCAYT,

TaKuX KaK NocnenpoaaxHoe rapaHTUiiHoe 06CNYKMBAHUE U PEMOHT;
= MapKETUHIOBble MePONPUATUA ANA NPUBNEUEHUS KNUEHTOB.

03CP aKTMBHO NpeanaraeT paclunpuUTb NPaBa 06PEMeHNTENbHbIX PHIHOUHBIX PUCAMKLMIA (pUC-
AVIKLLAR, B KOTOPbIX HAXOAUTCA NOTPebuTenb). K uncny Te3ncoB, Ha KOTOPbIe JONONHUTENbHO CleayeT
06paTUTb BHUMaHUe, MOXHO OTHECTU: Ha CerofiHaA AeWCTBYET rMbPUAHas Moaenb IKOHOMUKM (aBe
3KOHOMUKM OJHOBPEMEHHO: LM(POBas 1 TPAANLMOHHAA) 1 JOCTATOUHO TPYAHO OTAENUTb NPOABNe-
HUA LNDPOBOIN IKOHOMMUKIA OT TPAAULMOHHON.

OfHaKo TaKoW NOAXO/J MMEeT U HeROCTaTKN B Clyuae, KOraa undposas KoMnaHus (u3nuecku
NPUCYTCTBYET HA TEPPUTOPUN PbIHKA PHIHOYHOW KOPUCAUKLMN U He pasaenser [OXOAbl, MONyyeH-
Hble OT BUPTYaNnbHON eATENbHOCTY C APYroi TEPPUTOPUN U TePPUTOPUMN (U3UUECKOrO NPUCYTCTBUSA
(OECD, 2020).

ABTOMATMYECKM YN/IAUMBAEMbIV HANOT B COCTABE KaX/0r0 niatexa

lines BKNIoueHUs LMPOBbIX NAATHOPM KaK PbIHOUHDIX OPUCAMKLIAA SBNAETCA NPEANOChHIIKOMN
KOHLEMLLMN BK/TIOUEHWUA HAZIOTOB B COCTAB KaW/0r0 NaTeXa, Yto KOPEHHbIM 06Pa3oM MEHSAET coBpe-
MeHHble B3MA/bl HA HANOrO06M0XeHNe. MpK 3TOM U3MEHARTCA NPEeX[e BCero BPeMEHHON acrekT,
T.e. HaNoroo6noXeHne MMeeT BO3MOXHOCTb MepedTi C HaNOrOO6NOKEHNA YKe MPOM3OLIERWNX
onepauuit (nocne dakra) K Hanoroo6noxexuio No dakty. Ha cerogHa TeXHONOrMM pacnpeneneH-
HOTO peecTpa NPeaoCTaBNAT TaKylo BO3MOXHOCTb, HO ELe UMEIOTCA CYLECTBEHHbIE TEXHNYECKIe
COXHOCTN. MepcneKTUBHOCTb 3TOM WAeU CYLIECTBEHHO BbIPACTET NPU CAUAHUN (B paMKaXx eqnHOro
KOPMOPATUBHOIO YCTPOICTBA) NNATEXHbIX U TOPrOBbIX CUCTEM. HanoroBbId niaTex B COCTaBe TOPro-
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BOW CAENKM HENOCPEACTBEHHO JO/MKEH aKKYMYNMPOBATbCs Ha cueTax LuMdpoBoil nnatdopmbl, He no-
najas K nnaTtenblUMKy Hanora. Ha nepBbiil B3rnsA TakaA WAes OKa3blBAeTCS HEXWU3HEeCnoCO6HON,
NPUBOAALLEI K HApYLEHNI0 NPUHLMNA IKOHOMUYHOCTU, HO C TOUKM 3pEHUs CNPaBeANUBOCTY TaKoM
NOAXOA CYLLeCTBEH.

Mpy neanbHOM CoUeTaHUM Pa3NNUHBIX HANOTrOB U C6OPOB aBTOMATUUECKM YNNauMBaEMblil Hanor
YUTeT YCTAHOB/IEHHbIE 3aKOHOM CO0PbI CO CAENOK, COBEPLUAEMbIX KaK Uepe3 3MEeKTPOHHYI0 TOPTroBto,
TaK 1 yepe3 TPaANLMOHHYI0 TOProBio, U 06eCneunT COOTBETCTBUE NPOAANKAM Yepe3 TPALULMOHHbIe
KaHanbl. Mo MHeHUI0 pAaa MCCnefoBaTenei, B YKNOHEHUM OT HAnoroB 6ofblie BUHOBAT NOKyna-
Tenb, B 3aBUCMMOCTY OT MCMIONb3yeMbix Mogenei npoaax (Agrawal, Mardancde, 2019). He ocnapusas
CNpaBeAnMBOCTb 3TOT0 YTBEPXKALHUS, CeayeT OTMETUTb, UTO aBTOMATUUECKM YNNaulBaeMblil Hanor
npu eauHcTBe (YHKLMOHMPOBAHUA MNATEXHBIX CUCTEM OKAXET CYLLECTBEHHOe BUAHME Ha Camy
BO3MOXHOCTb YKNOHEHUs OT HanoroB. Takoe BuAeHUe NOATBEPXKAAET U POCCUIACKAs MOfENb YNnaTbl
aKLW30B, TpebyIoLLas perncTpaLun B e4UHbIX peectpax.

MpOoBeAEHHbIA aHaNKU3 POCCUINCKOTO OMbITa MOKA3bIBAET, UTO YCMEWHOMY MeXaHU3My peanu3a-
LM HANOro0BNOXEHUS INEKTPOHHDBIX YCNYT YAELNAETCA BCE elle HeA0CTaTOUHOe BHUMaHNe. Cnepyet
otmeTutb (TuxoHoBa, 2018), uTO ANA NOATOTOBKM BO3MOXHOCTM aBTOMATMUYECKOW YNNaTbl HANoroB
eAUHbIM NNATEXOM NPY NOKYNKe BO3MOXHO UCMOMb30BaTb MEXaHU3M «06paTHOro ucuucnenms HAC»,
KOTOpbIA NpegnonaraeT nepeHoc ynnatbl Hanora ¢ NPoAaBLa Ha NOKyNaTens, uTo He TONbKO CO3aaeT
yA06CTBO ANA HANOrONNATENbLNKOB, HO U CHU3UT 40 MUHUMYMA PUCK OCYLLECTBIEHUS MOLIEHHUYe-
CTBa B Chepe INeKTPOHHON TOProBAy.

Takue B3rNsfbl Ha aKTUBHOE MCMONb30BAHME TEXHONOTMN 6NIOKUENH MOTYT NPUBECTU K U3MeHe-
HUIO CTPYKTYpPbI HANOTOBbIX MOCTYNAEHWIA U NPUOPUTETHOCTH TeX HaNOrOB, KOTOPble HEMNOCPEACTBEH-
HO CBA3aHbI C (haKTOM NMOKYNKM (IBMKEHNEM IEHEXHbIX CPe/CTB).

B CBA3M € 3TMM CneayeT OTMETUTb, UTO AaHHbIA NOAXOA LienecoobpaseH Ans KPYnHbIX LMGpOoBbIX
Koprnopauui. B cootBeTcTBUM C pekomeHaaumamin 03CP K CylleCTBEHHbIM 06beKTaM OTHOCAT 6u3-
HeC rpynn KOMNaHui ¢ BanosbiM JOX0A0M, NpeBbiwatowmm 750 mnH espo (OECD, 2020).

HBDBXO,B, fnpaBa Ha HgMaTepMaﬂbeIVI dKTWUB 1 nepeceyeHne rpaHunLibl HemaTepuaibHbIM
AKTUBOM WJIN YCIIYTOU

YcTaHoBNeHNe (hakTa nepexofa NpaBa HA HematepuanbHbIi MPOAYKT, OKa3aHUA LM(POBOIA
ycnyru, nepeceyeHns rpaHuL, HematepuanbHbIM aKTUBOM OKa3blBaeTCs 6onee 3aTpyfHUTENbHbIM,
Hexenn ana usnyeckoro ToBapa. ObecneyeHne NPO3PaYHOCTN AEATENBHOCTM NO OKa3aHWIO LUd-
POBbIX YCIYr OHNANH-NOUCKOBBIMUM CUCTEMAMU, NMONYYEHUIO UHAOPMALMN OT COLMANBHBIX CETeld,
OHMNAH-NOCPEAHNYECTBY, NOTOKOBOMY LU(POBOMY KOHTEHTY, OHMAiH-Urpam, 06nauHbIM ycnyram,
OHMAH-PEKNAMHbIM yCnyram TpebyeT HOBbIX MOAXOAO0B K perncrpauuu (akto. ITOT CMNUCOK MO-
ET 6bITb paclMpPeH J0X0AAMI OT NpaB HA TOBAPHbIE 3HaKM, PpaHUan3nHIOBbIN GU3HEC, NPOAAKM
NepcoHanbHOro NPorpamMMHoro obecneyeHus.

Tak, B xofie Hanorosbix pechopm B CLLIA BBOANTCA HOBAs KOHLENLMA HEKCyca B Ld)poBOI 3KOHOMY-
Ke, NpefycMaTpuBaloLLan BHEe 3aBUCUMOCTU OT OCHOBbI HEKCYCa HanoroobnoxeHne npubbinu ot one-
pauui ¢ HematepuanbHbIMI AKTUBAMIA. TTPY 3TOM He UMEET HUKAKOT0 3HaueHMs MecTo hOPMUPOBaHIUS
BbIPYYKM M (haKTMUECKOTO HAXOXAEHUS HemMaTepuanbHbIX akTueoB. Bo ®paHuum ¢ 2011 r. nosBunach
[OMONHUTENbHASA [OXOAHAA CTaTbl — HANOT Ha pPa3MeLLeHHble B MHTEPHETE peknamHble 06bsBNeHus
B pa3mepe 1% oT npubbinu. B HacTosLLee BpemMA B Pa3HbIX CTPAHaX BBEAEHbI U PacCMATPUBAKOTCA HANo-
T, HEMOCPEACTBEHHO CBA3AHHbIE C IEATENBHOCTBIO LNGPOBbIX KOMNaHWi (Tab. 2).
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TABNNLIA 2. 0OCOBEHHOCTI HALIMOHANBHOIO HANOTOOBNOXEHNS LINOPOBOIO BU3HECA
TABLE 2. SPECIFIC FEATURES OF THE TAXATION OF NATIONAL DIGITAL BUSINESS INCOME

Poccusa

benopyccus

OpaHupus

WUTanus

BenukobputaHus

Asctpus

Cuuranyp

NcnaHus

Typuus

Yexus

AnoHuns

20% (18% 0 01.01.2019) Hanor Ha J06aBneHHYI0
CTOMMOCTb C NPOAAXM LNDPOBLIX YCIYT

20% Hanor Ha f06aBNeHHYI0 CTOMMOCTb C NPO-
AN 3NEKTPOHHbIX ycnyr

3% Hanor ¢ MECTHON BbIPYyukM LMGPOBONA
KOMNaHMM, UMEIOLLE MUPOBON JOXOA HE MeHee
750 MnH eBpo (845 MK fonnapoB) u untposbie
npojaxu B pasmepe 25 MH eBpo Bo GpaHLum

3% Hanor ¢ J0XoA0B LthpoBON KOMNAHWUM,
UMetoLLeii o6anbHyio BbIPYUKy 6onee 750 MiH
€BpO B rof 1 06bem npoaax B liTanun He MeHee
5,5 MIH eBpo

2% Hanor ¢ NpofAax LMdpoBbIX ycayr

5% HaNor Ha AOXOAbI OT NHTEPHET-PEKMaAMbI
KOMNaHMM € rofoBbiM 060poToM 6onee 750 MiIH
€BpO, 13 KOTOPbIX 25 M/TH eBPO — B ABCTpUN

7% Hanor Ha Npu6bIb OT LMMPOBbIX yCayr
(c2021r. —9%)

3% Hanor Ha BaNnoBblil JOXO, MOMYYEHHbIN
KPYMHbIMU MEXAYHAPOAHbIMI KOMNAHNS-

MU OT OKa3aHUs LM POBBIX YCAYT C YACTbIM
06opoTom 6onee 750 M/H €BPO B rof, a TaKke
ubl JOXO0AbI OT LMGPOBbLIX ycnyr B Micnannm
MPeBbILWAKT 3 M/TH BP0

7,5% Hanor ¢ 10X0/08 LM(hPOBON KOMNAaHUM

7% Hanor Ha foXofbl OT LUGPOBLIX YCayr

Hanor Ha unudpoBble 3arpy3ku, KOTopble coBep-
WAKTCA Yepe3 3apy6exHble CailTbl

BeepeH ¢ 01.01.2017

BeepeH ¢ 01.01.2018

BeeneH ¢ 01.02.2019

BeepeH ¢ 01.01.2020

BeepeH ¢ 01.01.2020

Beoautcs ¢ 01.10.2020

BeepeH ¢ 01.01.2020

YTBepXaeH npasutenb-
ctBom 18.01.2020

PaccmarpuBaerca
PaccmatpuBaetcs B nap-
NameHTe

O6LiecTBeHHOE 06CY-
XeHune

NcTouHuK: cocmasneHo asmopamu Ha ocHoee daHHbix: «Hanoa Ha Google» npuxec pocculickomy
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0co60e MecTo 3aHNMaeT cepaucusauus (B JaHHOM KOHTEKCTE Kak X0 OT (DU3NYECKMX NOCTaBOK).
HecmoTpA Ha TO YTO 3amMeHa YCNYroi NPO/aX TOBAPOB CTaNa 3HAUNMbIM TPEH/IOM, BO MHOTUX ClyuanXx
BO3HWKAET BO3MOXHOCTb COKPALLEHNSA HANOTOBOro 6peMeHI 3-3a OTCYTCTBUA (hakTa nepexoaa coo6-
CTBEHHOCTM UMK NepeceyeHnm rpaninLbl. Yacto cienka CoBepLIaeTca B BUPTYanbHOM NPOCTPAHCTBE,
PbIHOYHAA LieHa ToBapa NepecTaeT UMeTb 3HaueHue (B TOM uncne U Kak Hanorosas 6asa), U Kop-
nopawLyuu Npon3BoAAT CyLECTBEHHOE COKPALLEHNE HaNoroBbIX NNaTexei (3a NCKNIoUeHnem umytie-
CTBEHHDBIX HAIOT0B, KOTOPbIE MUHUMU3NPYIOTCA NOUCKOM HU3KOHANOrOBOW PUCANKLLAN). NPy 3TOM
UMhpoBbIe TeXHONOTMK 06eCneunBaloT BbLICOKNA 06beM Npoaax 6e3 MU3NYecKkoro nepemelleHuns.
B uucne BO3MOXHbIX NPUMEPOB ABAAETCA NOCTABKA MOTOYACOB, KOTOPble OTPABOTAET ABUraTesb,
BMECTO NOCTaBKM CAaMOro JABUraTens.

[paBuno BLITAHYTON PYKM

CoBpeMeHHas MofieNb HaNoroo6oMeHNs Y)Ke HeMblCNMa 6€3 npaBuna BbITAHYTON pyku. Mpa-
BUNO BbITAHYTON pyKu (arm’s length principle): ueHa crenku cuMTaeTca COOTBETCTBYIOLER NpaBuny
(NpuUHLMNY) BBITAHYTOI PYKM, €CIN 3Ta LiEHA PbIHOYHAA.

MpaBuNo BbITAHYTON PYKN NPUMEHSAETCA NPU HANOro06N0MEHUN B3aMMO3aBUCUMbIX KOMMAHUIA.
B COOTBETCTBUMN C NPABUIOM BbITAHYTOM PYKM pacueT HanoroBblx 0653aTeNbCTB NPOU3BOANTCA UCXO-
A1 U3 PbIHOYHBIX LieH N0 CAeNKaM MeXfy B3auMo3aBUCUMMbIMU HANOronAaTenbluKamu. ITOT NPUH-
LN MPUHAT KaK CNOCO6 3aWuUTbl FOCYAAPCTBA B MOAYYEHWM HANOTOB. ITOT MPUHLMN HaLeEN CBOe
oTpaxeHue B Pa3gene V.1 Hanorosoro kogekca Poccuiickon Menepauun «B3aumosaBucumble nuua.
06LMe NONOXEHUA O LEHaX U Hanoroo6noxeHuu. Hanorosblil KOHTPONb B CBA3N C COBEpLIEHUEM
CIIeNOK MeX/y B3aumMo3aBucumbimin nuuamu. CornatieHue o LeHoobpasosaHumn» (sBeneH Gefepanb-
HbIM 3aKOHOM 0T 18.07.2011 1. N@ 227-®3).

ECnu mexaHW3M NpUMeHeHUs NpaBuia BbITAHYTON PyKW B TPaHChepTHOM LIeH006Pa30BaHMM [i0-
CTaTOYHO OnpefeneH, T0 Ans KOHEUHOro NOTPebAeHNs BO3HUKAET JUCKYCCUSA, KOTOPas 3aKoyaeTcs
B Cnepyloliem: ABASIOTCA N TOBApbl B INEKTPOHHOI TOProBae W B Mara3vMHe pasHbiMI TOBapamu
NpN NONHON MX UAEHTUUHOCTU. ITO CBA3AHO C TEM, UTO NPU MCNONBb30BAHUN NOAXOAA, OCHOBAHHOIO
Ha XapaKTepucTukax 1 6onee HU3KOI LieHe, CNefyeT YUnTbIBaTh YA06CTBO 3aKa3a, MeCTo NPOAaXM,
NEerkocTb CPaBHeHMs MOKYNOK M MONAYYeHUs OT3bIBOB MoTpebuTenel, a Take npeumyllectsa fAo-
CTaBKN Ha [OM MO OTHOWEHUIO K MOe3JKaM B NepenosHeHHble TOProBble LeHTpbl ans anddepeH-
unaumm ToBapa. CnefoBaTenbHO, NPABUNO BbITAHYTON PYKWU CBUAETENbCTBYET O TOM, UTO [O/MKHA
BbI6UPATbCA Hanbonee BbICOKAA LiEHa ANA HANOroobnoxeHua (a nokynarenb, UMess BO3MOXHOCTb
YKIOHUTbCA OT YNAaThl HANOroB, 6Y/eT BbI6UPATb MUHUMANbHbIRA BapuaHT). OTCI0Aa eCTb 1B BbIX0/1A
ANA Kopnopauui: 3To GopMUpoBaHMe PEKOMEHAYEMbIX LieH AN CBOUX NPefcTaBUTENer, KoTopble
He MOryT 6bITb NPEBbILWEHbI U B TO e BPeMA U3 NPUHLMNA IKOHOMUYECKON BbIrOAbl He MOTYT 6bITh
CHUDKEHbI CAaMUM MpefCTaBUTENeM, U BapUaHT OTCYTCTBUS aHANoroB B CeTW MarasuHoB. C Apyroil
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CTOPOHbI, BO3MOXHA KOMNEHCAaLMA MarasuHaM Kak Lioypymam npu npofaxe no 6onee BblCOKONA
LieHe, ueM Mo LieHaM B UHTepHeTe (KoMneHcaLua 0T NPOM3BOANTENSA), HO Takas KOMMEHCaLMsA TaKke
[OMKHA 06naratbCs Hanorom (Kak MapKeTUHroBble MeponpuATMA) B CTPaHe NPUCYTCTBUS, CO6NI0-
[as NPaBUNO KUAEHTUYHBIA TOBAP — MAEHTUYHOE HANOro060XKEHNEY. XOTA efUHO06PA3HbIe HaNo-
rv 6yayT 06nafaTh BHYTPEHHUM NPOTUBOPEUNEM ANS Pa3NNUMiA B CNPOCE 1 APYTUX XapaKTepUCTMKaX
uepe3 INEKTPOHHYI0 TOPrOBII0 U NPOJAXN B Mara3uHe, HO 3T0 6onee CNpaBeaNnBOe pelleHune, Yem
C03/71aHNe BO3MOXHOCTY YKNOHeHua oT Hanoros (Agrawal, Mardancde, 2019).

Buapi Hanoroobnaraemoro Aoxoaa u Bblﬁ(]p MeXZy BbIr0A0/ UM NNATeXEecnoCo0HOCTbH
HanoronnatesblULAKa

BoNbLWNHCTBO MCCnefoBaTeNeil ONNUPAIOTCA ANs peleHns Npo6nembl HaNOroo6noxeHus B Lud-
PoBOIA Cpede Ha MokasaTenb NPU6bIIM U OTMEYAIOT, UTO NPUOLING A0 YNAAThl HANOTOB SBASETCS
NPeanouTUTENbHON MEePOIl NPUBLINK, KOTOPAs MOXET 6bITb BKNIOUEHA B efMHbIIA NNaTeX. Kpome Toro,
CnepyeT OTMETUTD, UTO BCAKMIA pas3, KOTAa ANA Lienel HaNnoroBoro CornaleHns Co3AatoTcs HOBble Ka-
TEropuu A0X0Aa, COOTBETCTBEHHO BO3PACTAET PUCK HEMPeABUAEHHbIX CUTYALUNA, He OrOBOPEHHbIX
[OKYMEHTaNbHO, T.e. B 3TOM Cllyyae CrpasBeAnuBoCTb U y06CTBO YNnaThl HANOrOB BYAYT HAPYLATbCSA
(Turina, 2019). [I0rOBOPEHHOCTM [OMKHbI ONMPATLCA HA NPUBBIND, CBA3AHHYIO C AKTUBHBIM M YCTOR-
YMBbIM YYaCTUEM 6U3HECA B IKOHOMMKE PbIHOUHOW KPUCANKLMN (PU3NUECKN UM AUCTAHLMOHHO),
1, N0 MHeHuo 3kcnepToB 03CP, NpubbLING HAXOANTCA B TPUOPUTETHON HA3e eANHOTO NOAXOAA K Hano-
roBbiM npo6nemam uncposusaumun skoHommkm (OECD, 2020).

OueBWAHO, YTO Hanoryu OT Jo6bIUN NPUPOSHBIX PECYPCOB OCTAIOTCA €LUHCTBEHHO CTaBUNbHBIM
Hanorom B LNpPOBON Cpefie, B CBA3N C UeM BO3MOXHO MPeANONOXeHNe, YTo BEMUNHA HANOrOB,
CBSI3aHHAA € f06blUeN NONE3HbIX UCKOMAEMbIX, KaK YacTb LeHbl, YNaYeHHOW 3KCnnyaTupyiowien
KOMMaHWel ANs 3TUX HaLMOHaNbHbIX aKTUBOB, GYAET B NEPCNEKTUBE TONbKO BO3PACTaTh.

OfiHAKO CerofHA AN 3HaUMTENbHOTO KONMUYECTBA KOMNAHWIA (HaNpuMep, CeNbCKOX03ANCTBEHHbIX),
KOTOpble Mo-npexHemy CBA3aHbl C TePPUTOPUAMU, HO Ve /1A KOTOPbIX reHepaums Aoxoda CBA3a-
Ha € oundpoBKO UX AEATENbHOCTM (B UACTM AaHHbIX NOTPEOUTENEN U MAPKETUHTA B BUPTYA/bHON
Cpefie), cneayeT OXmMaaTb HANoroBbIX M3MEHEHWH, CBA3aHHBIX C HENOCPEACTBEHHBIM NOTPe6AEHNeM
WX NPOAYKLMN. B 3TOM cnyuae ByaeT Takke COKpawlaTbcs (u3nueckas MHGPACTPYKTYpa, Ha KOTO-
pov 6a3npyoTCA NPeAnpusTUA, N NPABUTENLCTBA HE CMOTYT YAOBNETBOPUTL COLMANbHbIE NOTPe6-
HocTy (James, 2019), — 1 TONbKO YBENNUEHME 0NN HANOTOB, CBA3AHHbIX C LM(POBbIMI NPOAAKAMY,
BEPHET 3Ty BO3MOXHOCTb.

Bbibop BMAa [OX0AA Hepa3pbiBHO CBA3aH C BbIGOPOM Mex/y NOAYYEHHON BbIFOAON AN NPUHLM-
NOM NNATEXecnocobHocTH. CoupanbHble ceTi, NNATOpMbl CO3AAIOT HOBYH BO3MOXHOCTb i1 BO3pac-
TaHWUs PONK 06LECTBEHHDIX LEHHOCTEI Nepen UHAMBUAYANbHbIMM, U B 3TOM Cllyuae 3ameHa (coxpaHe-
HUe AN OTAENbHbIX PUCANKLMIA) NPUHLMNG NONYYAEMbIX BbIFOA MPUHLMMNOM NNATEXECNOCO6HOCTH
ABNAETC 060CHOBAHHOI KAk OTKA3 OT KPUTEPUS MHAMBUAYANbHON NONE3HOCTU U NEPEXON K KPUTEPUIO
06LeCTBEHHOM None3HOCT. OCHOBHbIE pernameHTupytowme AokymeHTbl EC, Hanpumep, onuparotcs
Ha NoOHATMe nnaTexecnocobHoro goxoaa (OECD, 2020).

[loxog, uMyLecTBO UK NoTpebneHne — Kakas KOMBUHALLMA U3 HUX BYAET NCNONb30BaTbCA ANA N0~
CTPOEHUS BYAYLINX CUCTEM HANOTOOGNOXEHNS, 3aBUCUT OT NyTel Pa3BUTUS LM(HPOBOrO 06LLECTBA, LieH-
Tpanu3auumn unu AeLeHTpanm3aummn XpaHeHus ouugpOBaHHbIX AaHHbIX, MOHOMOAM3MA UMW KOHKYPEH-
Lum umpoBbIX NNaTdopm, CNOCO6HOCTV YeNoBeka afanTUPOBATLCS KXKNU3HM B LLUGPOBOM NPOCTPAHCTBE,
HO OZHO OUEBWAHO, YTO HANOTOBbIE CUCTEMbI HE OCTAHYTCA NPEXHUMU U HEOBXOAMMO pPa3BepHYTOe 06-
Cy)ZEeHue 3KCNepTamMm Ha BCeX YPOBHAX BOMPOCOB 06 MX TpaHCopMaLn 1 pasBuTUN.
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SAKJTIOYEHUE

lineanbHoro o6uwecTBa NnaTdopMm NoKa elwye He CyLLECTBYET AaXe B TEOPETUUECKOM MJaHE, HO YXe
Ceiiuac 0YeBMAHO, UTo BYAET AOCTATOUHO TPYAHO NEPEHACTPOUTL COBPEMEHHBIE HANIOTOBbIE CUCTEMDb
Ha HOBYI0 MH(PACTPYKTYPHYI0 apXUTEKTYPY 3KOCUCTEM, KOTOPbIE OTAAIOT MpeANnouTeHNe KoMmep-
UeCKUM LiEHHOCTAM nepej o6LecTBeHHbIMU, peanu3ys GU3Hec B BUPTYANbHOI Cpefe. HeCOMHeHHo,
nnatgopMbl, BNages 60ee TOUHON MHOPMALWMI O TPAH3AKLMAX, NPOUCXOAALMX HA UX OHNANH-NNO-
WaaKax, 6yayT NpefocTaBAATH Takoe NPeUMyLecTBO HanoroBbIM CUCTEMaM Ha KOMMEPYECKM BbIrof-
HbIX YCNIOBUSAX, BKMOUAs HanoroBble npedepeHLnn. Ho Takoii NOAX0A K B3aNMOAENCTBUIO YXKe YKia-
JIbIBAETCA B MOJIENI PA3BUTUSA COBPEMEHHDIX HANOTOBbIX CUCTEM.

JlaHHas CTaTbs HOCUT MCCNEA0BATENbCKMIA XapAKTEeP 11 He NPETEHAYET Ha OTPaXeHue BCex Npobnem
Hanoroo6n0XeHNs B BUPTYanbHOM NpocTpaHcTee. Cam (akT nepeHoca TeppuTopui B BUPTYanbHoe
MPOCTPAHCTBO 0 HACTOALLETO BPEMEHM BCe elle TPeByeT A0MONHUTENBHOTO OCMbICIEHNS U LIMPOKO
o6cyxnaetca. CuctemaTi3auns yxe BbIABNEHHDBIX NMOAXOA0B NO3BOASET CHOPMUPOBATL NpPenCTaB-
neHune 06 oxugaemom Lndposom Gyayliem npouecca cbopa v ynnatbl Hanoros. MpeacraBnseTcs
060CHOBAHHbIM, UTO N8 LUMGPOBbIX TMIAHTOB BONee KOPPEKTHbIM, C TOUKM 3PEHNs CnpaBeanuBo-
CTV, OKa3bIBAETCA MPUHLAN NAATEXECNOCO6HOCTM NNaTeNbLyKa Hanora. Mpu 3ToM ceayeT 0TMETUTD,
UTO BO3HWKAET CYLIECTBEHHAA MOTPEBHOCTb IKOHOMUUYECKOrO aHann3a MOCNefCTBUI PA3NUUHbIX
HOBbIX peleHuiA, HanpuMep NPy oNpeAeneHu HaNoTOBbIX NPAB HA AO/I0 OCTATOUHON pacnpefens-
emoil npubbiny (kak 6a3080ro pelenna 0ICP). Takue peleHus TPeBYIOT elwe 60MblIEro BHUMAaHUS
K CO6MIOAEHNI0 NPUHLANA CNPABEANMBOCTU NPI HANOrOOGAOMEHIUN, ONMPAACh HA OLEHKN uudpo-
BOW AUchepeHLIMaLmMm, UTO TAKKE TPeBYET HOBbIX UCCNEA0BAHMIA.
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CrenxoB N.M. — HayuHOe pedaKTUpOBaHMe, 061as NOCTAHOBKA UCCNE0BATENbCKON 3aauM, NaeHTUdMKaLMS
W NCCnefoBaHue BAMAHMA LMGPOBbLIX NPO6AEM HA CNPaBEANNBOCTb HANOTO06M0XKEHUA B UacTi OpPMUpPOBa-
HUA 1 Pa3BUTUS HANOTOBOI KOHKYPEHLMM rOCYAapCTB, aHann3a 0Co6eHHOCTell aBTOMATUYECKN YNNaunBaeMoro
Hanora B COCTaBe KaX/0ro nnarexa, MCCNe0BaHNA Nepexoaa NpaBa COBCTBEHHOCTI U NepeceyeHine rpaHinLbl
HemaTepuanbHbIM aKTUBOM UK YCNYToi, BbiI6Opa BUAA HaNoroo6naraemMoro 0Xofa 1 Bbibopa Mexay Bbirofoi
UAN NNATEXEeCrnoCOBHOCTbIO HANOTONNATENbLIMKA.

KoBanbuyk 10.A. — HayuHOe pefakTMpOBaHMUe, ONpPEefeneHne METOA0NOrNN UCCNEN0BaHNSA, MAEHTU(NKALNS
W MCCNefoBaHue BANAHNSA LMGPOBbIX NPOBAEM Ha CNPaBEeANNBOCTb HANOrOOGNOXEHNA B UaCTH aHann3a Haa-
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AHHOTaUWA

MpeameT nccnefoBaHNs: KOHLENTyanbHble U METOA0N0MNYECKIe aCNeKTbl MOATOTOBKY CMeLnanicToB B cepe
FinTech Law B KOHTEKCTe TeHAEHLMI Pa3BUTUS NPEAMETa U CMCTEeMbI (DUHAHCOBOrO NpaBa.

Llenb: chopmynupoBaTh KOHLENTYabHble U NpakTUYeCKne NPeanoXeHns no TpaHchopmaLmm cucTembl uHaH-
COBOrO NpaBa M COBEPLIEHCTBOBAHMIO METOJONOTMUYECKIX OCHOB (DOPMUPOBAHUS KOMMIEKCHOI (MHAHCOBON
11 NPaBOBOIA FPAMOTHOCTY IOPUCTOB B YCNOBUAX LIUGPOBU3ALMM IKOHOMUKI.

MeTtogonorus nccnefosanus. Npu noncke u cuctemartsaumm 06pasoBartebHbIX Nporpamm B 06nacTh uudgpo-
BOT0 npaBa u FinTech Law npumeHsnuch mMeTod 0630pa NuTepaTypbl No Teme UCCNEAOBAHNS M CPABHUTENb-
HbIil MeToA. Py CMCTEMATM3aLMI HALMOHANbHBIX CTPATEril B 06M1aCTI LMGPOBU3ALMM IKOHOMMKM UCMONb30-
Basncs hopmanbHo-lopuaNYecKuil MeTog. Mpu GopMyNnupPOBaHNN aBTOPCKON KOHLENLMM CUCTEMbI (DUHAHCOBOTO
npasa, MecTa NpaBoBOro MHCTUTYTa FinTech Law B 3TOW cuCTeMe, NPUMEHSNNCh CUCTEMHBIA U KOMMIIEKCHDIN
nopxofbl. Mpu GopmynupoBaHNN METOAONOTNUECKUX NPEANONEHIUI N0 KOMNNEKCU3ALMN NPABOBOK, (DUHAHCO-
BOI 11 LNPOBOI FPAMOTHOCTI MPUMEHSANCS KOMMETEHTHOCTHbII MOAXOA.

OCHOBHbIe pe3ynbTaTbl. B kauecTBe MpesnocbiNkyM Hay4HO-06pa30BaTENbHON KOHLENTYanu3aLuuu UHCTUTYTa
FinTech Law aBTop 060CHOBbIBAET ro6anu3auuio, NpoaBuBLIyiocs B ciepe UHAHCOB KaK HeraTBHO (ue-
pe3 TPaHCAALUMIO CUCTEMHOTO PUCKA B YCIOBUAX MUPOBOTO (IMHAHCOBOMO KPU3MCA), TaK U KOMMEHCATOPHO-
MO3UTUBHO — Yepe3 CO3faHINe HOBOW PUCK-OPUEHTUPOBAHHON CUCTEMbI MEXAYHAPOJHOTO M HALMOHANBHOTO
(hHAHCOBO-NPaBOBOrO PErynupOBaHMs, YYBCTBUTENbHON K LGPOBLIM BbI30BaM COBPEMEHHOCTU. Ha ocHoBe
0630pa HayuHO-06Pa30BaTeNbHOTO OMbiTa KOHLenTyanu3auuu cepbl FinTech Law B Poccum u 3a pybexom
aBTop (hopmynupyeT NpeanoXeHus N0 pa3BUTMIO NpeamMeTa 1 TpaHChopmaLum cuctembl hHAHCOBOTO NPaBa,
BKMOUaloLye BbleneHue B AaHHOI CUCTEME TPeX KpyMHbIX 06pa3oBaHuii (NogoTpacneit) B BUAE MOHETAPHOTO
npaea, UCKanbHOro Npaea U NpaBa (MUHAHCOBbIX PbIHKOB, @ TaKKe KOMMAEKCHOro MHCTUTYTA “FinTech Law”.
ABTOp NpeanaraeT CBOI BapUaHT CTPYKTYPbl JAHHOTO NPABOBOMO MHCTUTYTA.

ABTOp BblieNseT NPO6AEeMbl CMHTE3a NPaBOBON 1 (HHAHCOBOI FPAMOTHOCTY B MOATOTOBKE IOPUCTOB Kak HEo6-
XOAUMON NPeAnocbinki 3hdeKTMBHOM LudpoBM3aLmMmn NPoheccoHanbHbIX KOMNETEHLNN, NPeAnaraeT MeTo-
Aonornyeckue Noaxodbl k hopMMpOBaHNIO TAKOTO CUHTE3A.

BbiBofbl. B cTaTbe hopMynmMpyloTCca KOHLENTYanbHble U NpaKTUYecKe NPeanoxeHns no TpaHcopmaumm cu-
cTeMbl (hMHAHCOBOTO NPaBa U COBEPLUEHCTBOBAHMIO METOAONOTMYECKIX OCHOB (HOPMUPOBAHUS KOMMNEKCHON
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(hMHAHCOBOM 1 NPaBOBOI rPAaMOTHOCTM OPUCTOB B YCNOBMAX MoBanu3aumm u uudposusaLuin, 060CHOBbIBAET-
s mecto FinTech Law B cucteme npodyeccMoHanbHOM NOAFOTOBKM OPUCTOB.

Pe3ynbTaTbl MCCIEA0BAHMA MOFYT GbITb MCMONb30BaHbl B Pa3BUTUM HAyUHOM AOKTPUHbI (HMHAHCOBOTO NpaBa,
MEeTOf0M10TNYECKIUX OCHOB hOPMUPOBAHMA KOMAEKCHBIX KOMMETEHLMIA IOPUCTOB NOCPEACTBOM (hOPMUPOBAHNS
(hUHAHCOBO, NPaBOBOM M LM(POBOIA TPAMOTHOCTH.

Kniouesble cnosa
rno6anu3auus, 06pasoBaHue, LupoBas rpaMmoTHOCTb, (HHAHCOBAA FPAMOTHOCTb, (HMHAHCOBOE NPaBo, LUd-
poBoe npaBo, uthpoBoe GuHaHCOBOE NpaBo, FinTech Law, MoOHeTapHOe NpaBo, 06pa3oBaTeibHas NporpamMma

KonchnukT untepecos ABTOp C006LaeT 06 OTCYTCTBMM KOH(NNKTA MHTEPECOB.
(DuHaHcupoBaHue liccnefoBaHme He MMeNo CNOHCOPCKOW NOAREPXKKY.

Ans uMTMpPOBaHUA MoHamopeHKo B.E. (2020). KoHuenT Fintech Law B KOHTEKCTE COBPEMEHHbIX Tpe-
60BaHNA K hopmMUPOBAHNI0 NPODECCMOHANbHBIX KOMMETEHLNN 1PUCTOB. Lud-

Mocrynuna 30.03.2020, NpuHsTa B neuarb 13.04.2020, ony6aukosana 20.04.2020

ARTICLES

THE CONCEPT OF FINTECH LAW

IN THE CONTEXT OF MODERN
REQUIREMENTS FOR THE FORMATION
OF LAWYERS’ PROFESSIONAL
COMPETENCIES

Vladislav E. Ponamorenko

Russian Foreign Trade Academy of the Ministry for Economic Develop-
ment of the Russian Federation
47, Pudovkina str., Moscow, 119285, Russia

Abstract

Subject of research. The conceptual and methodological aspects, in the context of developmental trends in the

subject and system of financial law, of training specialists in the field of FinTech Law.

Purpose. To formulate conceptual and practical proposals which could transform the financial law system; also,
to provide lawyers with the methodological foundations to form a comprehensive financial and legal library in

the context of the digitalization of the economy.

Methodology. When searching and systematizing educational programs in the fields of digital law and FinTech

Law, both a literature review and a comparative method were used. To organize national strategies for the digi-
talization of the economy, a formal legal method was used. In formulating the author’s concept of a financial law

system (in which the FinTech Law legal institution could occupy a space), a systematic and integrated approach
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was used. In formulating methodological proposals for the integration of legal, financial and digital literacy,
a competency-based approach was used.

Results. The author argues that globalization must be a prerequisite for the foundations, both scientifically
and educationally, underlying the FinTech Law Institute. In finance, globalization has manifested itself both
negatively (through the systemic risk that emerged amidst the global financial crisis) and positively (through
the creation of a new, risk-oriented system of international and national regulations, financially and legally,
which are sensitive to ongoing digital challenges). Based on a review of experiences undertaken, both in Russia
and abroad, to develop the scientific and educational basis of FinTech Law, the author formulates proposals to
further develop this topic and to transform the financial law system. These include implementing three large
entities (sub-sectors) in the form of monetary law, fiscal law, and financial market law, as well as the integrated
institute of FinTech Law. The author offers his own version of a structure this legal institution can use.

The author identifies the specific problems of synthesizing legal and financial knowledge when training lawyers
as a necessary prerequisite if effective digitalization of professional competencies is to proceed; he also sug-
gests methodological approaches for the formation of such a synthesis.

Discussion. The article offers proposals, conceptually and practically, for transforming the system of financial
law, and for improving the methodological foundations required to form a comprehensive financial and legal
library for lawyers in the context of globalization and digitalization. It also substantiates the important position
that FinTech Law occupies in systems for the professional training of lawyers.

The results of the study can be used in the development of the scientific doctrine of financial law, or in the
methodological foundations of the formation of complex competencies of lawyers through the formation of
financial, legal and digital literacy.

Keywords
globalization, education, digital literacy, financial literacy, financial law, digital law, digital financial law, Fin-
Tech Law, monetary law, educational program
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BBEJJEHUE

(®uHaHcoBas rMo6anu3alLns oKasblBAET CYLLECTBEHHOE BO3AGNCTBIE HA Pa3BMTIUE HALMOHAMbHBIX
(hMHAHCOBbIX CUCTEM 1 (HMHAHCOBOTO 3aKOHOAATENbCTBA.
MocneacTBUAMN MMPOBOTO (hMHAHCOBOTO KPU3NCa (ABUBLIErOCA BO MHOMOM ClIeACTBUEM (MHAH-
COBOIl ro6anu3auum) cranu:
= aKTUBHOE Pa3BUTUE «MATKOMPABOBOIO» PerynupoBaHus, CaMoperynupoBaHua U KOpnopaTus-
HOrO KOMMNNAeHC-KOHTpONS;
= TMOKOCTb, KPOCC-CEKTOPANbHOCTb CTAHAAPTOB, YNPOLLEHNE MEXaHU3Ma NPUHATIA rocyAapCTBaMiu
Ha ceba (CaMOBO3NOXEHNA) MEX/IYHAPOHbIX 0653aTeNbCTB B PUHAHCOBOI Cthepe;
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= BbICOKAA 3((HEKTUBHOCTb MOHUTOPMHIOBbIX MPOrPaMM IMOBGabHbIX CTaHAapT-ceTTepos (SSB),
BbICOKAsA CKOPOCTb PeaKuMM HALMOHAMbHBIX PUCAMKLUMA HA U3MEHEHU B MEXAYHAPOLHOM
«MATKOMPABOBOMY PerynupoBaHum;

= NproGpeTeHne Pa3NNUHbIMI HANPABAEHNSMI MAKPOIKOHOMUUECKOW NONMTUKM KOHTPLUKANYe-
CKOro XapakTepa;

= yCcuneHue ny6aMUHOrO PerynMpoBaHnus (UHAHCOBbIX PIHKOB U B LENOM (DUHAHCOBBIX CUCTEM
(Npu TpeHze Ha Aeno3nTUBALMI0 TaKOrO PeryNnpoBaHus);

= aKTMBM3ALMUA KOOPAWUHALMN AENCTBUIA PErynsTopoB, aKTMBU3aLMA B3aUMOAEUCTBUS MOMUTUK
W PerynsTUBHbIX NPAKTUK;

= BbIpaboTKa 1 KOMGMHATOPUKA PUCK-OPUEHTUPOBAHHOMO PEryAsTUBHOTO M HAZA30PHOTO MHCTPY-
MeHTapus;

= 3KCNaHcMA UNAdPOBbIX TexHONOMMi B huHaHcoByto cdepy (FinTech/SupTech/RegTech).
YKa3aHHble NpoLecchl 0KA3blBAKT BAMSHME KAK HA HALMOHANbHbIE CUCTEMbI MO3UTUBHOMO

npaBa, HaLLMOHANbHblE OPUANYECKNE AOKTPUHDI, TAK U HA CUCTEMbl NOATOTOBKM HPUAMYECKMX

KaapoB.

TEOPETMHECKME OCHOBAHWUA UCCJIE/LOBAHUA

KoHuenTyanu3auns BANAHUA UMGMPOBbIX TEXHONOTMIA HA CUCTEMY NpaBa U NPO(ECCMOHaNbHY
MOArOTOBKY IOPUCTOB HAuanacb HECKOMbKO NeT Ha3aj npexae Bcero 3a py6exom. MoHorpaduu Ta-
Kux nccneposareneit, kak Kevin C. Taylor [24], Jelena Madir [26], Fitri Amalia [20], Lee Reiners [30],
Stefan Loesch [25], ABnAloTcA BOCTPE6OBAHHbIMI HA PbIHKE HayuHOI nuTepatypbl. Uccneayemas
npo6nemaTika npejcTasneHa u B nepuoguueckon nuteparype [13, 16, 18, 19, 21, 27 29, 31, 32, 34].

B Poccuu hopMunpoBaHmue KoHLEenLun LucpoBoro npasa u HayuHas AUCKYCCUA B JaHHOM HanpaB-
NeHNU Hauanucb HeaaeHo. Cpeau (yHAaMeHTanbHbIX PaboT MOXHO OTMETUTb YuebHUK «Liudposoe
npaBo» nof pefakuuen B.B. bnaxeesa u M.A. Eroposoit [11], nokTopckyio anccepraumio A.A. Kapuxus,
MoHorpachun A.A. NlebeneBol [4], MOHOrpadyun HayuHbIX KONNEKTUBOB Mof peaakuuen W.A. Unnae-
nuauu [10], B.A. Baiinax u M.A. Eroposoi [1].

Cchepa FinTech Law KoHUENTYann3npyeTca He ToNbKO HA YPOBHE HayUHON JOKTPUHDI, HO 1 HA YPOB-
He HaLMOHANbHbIX CTPATETWi 1 NMPOrPaMM, UTO BHOCUT CYLLECTBEHHbIN BKNajl B NOBbILIEHWE aBTOPU-
TeTa 370/l 06MacTU 3HAHNA. Tak, B Pa3BUTbIX CTPaHaX eCTb CTPATErMueckne AOKYMeHTbI He TONbKO
B 06M1acTyt UNGPOBOIA IKOHOMMKM WK 6nokueitHa (Benukobputanusa [33], Asctpanusa [14], Tepma-
Hus [15], KasaxcraH [2], Poccus [5] m ap.), Ho 1 B 06nactu HenocpencteeHHo OuxTexa (BenukobpuTa-
Husa [22], Poccus [6], Benrpus [23], Upnanams [12] n ap.).

UCCNENOBAHUE: OCHOBHAS HACTb

Metozonorus

Mpu nomcke u cucTemMaTn3aLum o06pa3oBaTebHbIX Nporpamm B 06nacT uudposoro npaea u Fin-
Tech Law npumeHsnuch meTog 0630pa NuTepaTypbl No TeMe UCCIEA0BAHNA U CPABHUTENbHDIN METOA.
Mpu cuCTeMaTU3aLMN HALMOHAMbHBIX CTPATErMid B 061aCTV LMGPOBMU3ALUN IKOHOMUKN MCTONb-
30BancA QopmanbHo-lopuanuecknin metod. Mpn hopmynMpoBaHM aBTOPCKOM KOHLENUMMA cucTe-
Mbl (DMHAHCOBOrO MPaBa, Mecta NPaBOBOro MHCTUTYTA FinTech Law B 3T0i cuCTemMe NPUMEHANUCH
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CUCTEMHbIW M KOMMAEKCHbIA noaxofbl. Mpu opMynupoBaHUK METOA0NOTNYECKUX NPeAOKEHIA
no Komnaekcu3auuu npaBoBoi, HMHAHCOBOW U LPOBON TPAMOTHOCTY NMPUMEHSNCA KOMNETEHT-
HOCTHbII noaxop,.

Mpoueaypa uccnesosanus. O TpaHChOpMALMK NPEAMETa U CUCTEMbI DMHAHCOBOTO NPaBa
B KOHTEKCTE MOCTKPUMCHOI PErynaTopHoil napaanimb

OfHWM U3 CNefcTBUN BAUSHUA MMPOBOTO (MHAHCOBOrO KpU3MCa M NPOTUBOCTOALEN emy IMo-
6anbHON «MSArKONpPaBOBOWY PErynsTOPUKM Ha HalMOHasbHble NpPaBOBble U (DMHAHCOBbIE CUCTE-
Mbl IBUNOCb 060C06NEHE MOHETAPHOTO PerynMpoBaHUs W PerynupoBaHns (DMHAHCOBOTO pPbiHKa
B OTAE/bHbIE PUCK-OPMEHTUPOBAHHbIE HAMPABMEHNA JEATENbHOCTU PErynaTopoB U, KaK CleacTeue,
B OTZe/bHble KOMNNEKCbl NPaBOBbIX HOPM.

370 1aeT 0OCHOBaHMe aBTOPY B paMKkax 060CHOBbIBAEMOI KOHLLENLMM 3BOMOLMM NPEAMETa U CUCTe-
Mbl (DUHAHCOBOIO NpaBa YTBEPHAATD, YTO HAPAAY C TPAAULMOHHO NPEBANMpYIOLLIMM B €ro npegmeTe
(hrckanbHbIM SAPOM — BI0)KETHOE M HANIOrOBOE NPABO — SBHO BbIAENNNCD €eLLe f1Ba: MOHETapHOe
npaBo ¥ NpaBo (PUHAHCOBbIX PbIHKOB. ITUM NOAYEPKNUBAETCA CTEMEHb BAUSHUS MEXLYHAPOLHOI0
(hMHaHCOBOTO NPaBa Ha HaLMOHANbHble NPaBOBble CUCTEMbI, 3)(DeKTUBHOCTb 1 ONEPATUBHOCTb BOC-
NPUATUSA HALUOHANMbHLIM NPABOM M06ANbHbIX PEryNATUBHBIX TPEHA0B U NPOHU3AHHbIX TAKOBbIMM
«MArKONPaBOBbIX» PEryNATOPHbIX KOMMIEKCOB.

Onupasch Ha COBPEMeHHbIe TPEHAbI, ABTOP UCXOAMT U3 TOrO, YTO B NpeaMeT (hMHAHCOBOrO NpaBa
BXOAAT AEHEXHble OTHOLIEHUS, UMNEPATUBHO Perynnpyemble HOPMamu npasa B CUAY UX NYBANYHO-
ro 3HayeHus. Ny6nnyHoe 3HaueHne NPUobPeTaIOT Te JeHEXHble OTHOLIEHMS, KOTOPbIe HeCyT B cebe
ny6nuuHble pucku (PUCKN IMHAHCOBON CTABUIBHOCTM/YCTOMUMBOCTH, (IUHAHCOBOI 6E30MACHOCTH, Ha-
pyLIeHusa Npas noTpebuTenei GUHAHCOBbIX YCIYT U AP.) NN BbI3bIBAKT NY6AMUHbIA UHMepec rocyaap-
CTBA B YACTN MAKPOIKOHOMUUECKOI BAXXHOCTI Pa3BUTMS KAKOrO-NIM60 cermeHTa thiHaHCOBOI CUCTEMDI.

Mpwn 3TOM CerofHs akTyanbHee UCXOANTb U3 TOTO, YTO (DMHAHCOBO-NPABOBOMY PErynupoBaHunio
nozBepratTcs He «hOHAbI» CyObEKTOB (HMHAHCOBbIX NPABOOTHOLIEHNI U AaXe He «06LIECTBEHHbIE
OTHOLIEHNS» N0 NOBOAY (YHKLMOHUPOBAHUA ITUX (DOHAOB, HO «0esime/bHOCMbY» IKOHOMUYECKMX
areHTOB M0 YNPaBAEHUI0 AEHEXHbIMU NOTOKAaMU, MapKUPOBaHHAA MYy6NUUHON 3HAYUMOCMbIO.

OTClofa, N0 MHEHUIO aBTOPA, LenecoobpasHo cbanaHcMpoBaTb TPAAMLMOHHO (hUCKANM3MPYeMbIid
B OTEUECTBEHHOW HayKe NpeaMeT MHAHCOBOrO NpaBa 3a CUET aKTyanbHbIX NOCT- M aHTUKPU3UCHDIX TEH-
[leHLMI IPaBOBOTO PerynupoBaHNA MOHETAPHON cdhepbl i (MHAHCOBbIX PbIHKOB [7]. Ucxoaa U3 3toro,
1CnoBefyemas aBTOpoM CTPYKTypa (hMHAHCOBOTO NpaBa BK/KOUAET B CEHA TpK NOAOTpaCM:

1. MoHeTapHoe npaso.

2. GuckanbHoe npaso.

3. MpaBo MHAHCOBBIX PbIHKOB.

[lelicTBNe BblleyKa3aHHbIX DAKTOPOB Ha CUCTEMY HaYUHbIX IOPUANYECKIX 3HAHWIA 1 NPaBOBbIE CU-
CTeMbl FOCY[APCTB BbI3bIBAET K XNU3HU YCUNEHUE KPOCC-CEKTOPANbHBIX CBA3EN U BbIBOAUT Ha nepep-
HWI NNAH KPOCC-CEKTOPasibHbIe B CBOEI CyT nonuTuku [17]. ABTOp Bbifenset Tpu nogo6HoOro posa
NONUTUKM, OKa3bIBAIOLLMX CYLLECTBEHHOE BNUAHME HA (PUHAHCOBOE MpaBO: MaKPoONpyaeHLnanbHas
MONUTUKA, AHTUOTMbIBOYHAA NONUTUKA, LM(POBAA NONUTUKA (PUHTEX-NONUTHKA).

0 undposu3aumm GUHaHCOBO-NPaBOBbIX KOMNETEHLIMIA

B cBeTe Cka3aHHOro obpeTaeT aKTyanbHOCTb LudpoBMU3aLMA NPOdecCoHanbHbIX GUHAHCOBO-
NPaBOBbIX KOMMETEHLNNA.
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3apy6exHbli onbIT LpPoBM3aLMM OPUANYECKOI Npodeccuir 4OCTATOUHO pa3HoobpaseH. 06-
pa3oBaTe/ibHble MporpaMmbl B 06nactu uudposoro npasa: “Master in LegalTech” ot YHuBepcute-
Ta Mukonaca Pomepuca (Mutsa)’, “Law and Technology” ot Tun6yprckoro yHusepcuteta (Hupep-
nangpl, “IT Law” ot YHusepcuteta npasa Tapty (3ctoHus)’, “The Digital Lawyer”, 3neKTuBHbIR Kypc
oT YHusepcuteta boxpa (Ascrpanusa), “RegTech&Compliance in Finance” ot MexayHapOAHOro LieH-
Tpa (MHAHCOB, TEXHONOTNI U NPeANPUHMMATENbCTBA’,

O6pa3oBare/ibHble nporpammbl B ob6nactit FinTech Law: “Fintech Law and Policy” ot YHusepcuteta
[btoka (CLUA), “FinTech: Law and regulation” ot Yiusepcuteta Nongowa’, “Fintech Law” ot A3uatckoit
wKonbl knéepnpasa (MHaws)?, “Fintech Law and Policy” ot Yuusepcutera Kanrapu (Kawaga), Mogynb
“Banking and FinTech Law"" ot JlToH0HCKOr0 yHuBepcuTeTa npasa Koponesbl Mapuu (Benukobputanus)™,

B Poccum 06pa3oBaTenbHbIX MPOrpamm NoArOTOBKM OPUCTOB B chepe LMGpOBOI IKOHOMUKM NOKA
HeMHoro. Tak, By3amu NpeAnaraloTcs Marncrepckue nporpamMmbl B 06nacty Ludposoro npasa: «0puct
B cthepe umcpoBoi 3KoHOMMKN» OT PAHXUIC?, «MpaBoBoe perynuposaHiue TexHonorun Blockchain»
ot PYIH n MY um. O.E. KyTacmHa®, «MpaBoBoe conpoBoxaeHne LnpoBoit 3KOHOMUKI» OT DY
um. U1, Kanta", «MpaBo MH(OPMALMOHHBIX TEXHONOTMIA U HTENNEKTYaNbHOM COBCTBEHHOCTU» OT HUY
BLU3®, «MpaBoBoe 06ecneueHne LudpoBoii IKOHOMUKI» oT PIY um. IB. MnexaHoBa™ u ap.

OfHOW W3 CamblX W3BECTHbIX MPOTPaMM MOBbIWEHUS KBanu(MKaLMM B UCCnegyemon cde-
pe fBnseTca nporpamma «lpaBoBble OCHOBbI PerynupoBaHus 6nokueiiH-TexHonornin» LleHTpa
unpoBON IKOHOMMKN U (HMHAHCOBBIX MHHOBaLMi MIUMOY. Kpome Toro, feicTBytoT Kypcol MBA
«LlucpoBas skoHomuka» MIUMO — MOTI'™, cobcTBeHHbIE 06pa3oBaTeNbHbIe MPOAYKTHI Npeanara-
eT briokuenH-Akagemus® u LleHTp 6N10KUeNH-KOMNETEHLNI BHelIKOHOMbaHKa™,

' https://www.lawstudies.com/Master-in-LegalTech-(LLM)/Lithuania/ MRU-Mykolas-Romeris/

B nporpaMmax AN MaructpoB no HanpasneHnaM «baHKOBCKoe U hUHAHCOBOE NPaBo», «TOProBOe U KOPNopaTuBHoOe
npasoy, «MPaBo 1 IKOHOMUKAY.
" https://www.qmul.ac.uk/law/postgraduate/courses/llm/modules/llm/items/solm008-banking-and-fintech-law-sem-2.html
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Mpu 3T0M 06pa3oBaTenbHbIX NporpamMm B 06nacty FinTech Law B Poccuu aBTopom He 06HapyXeHo.
Monarato, 370 CBA3aHO: @) C BblllieYKa3aHHON MHEPLMOHHOCTbIO PAa3BUTUSA HayKM PUHAHCOBOTO NpaBa
B Poccuu, ee HU3KOW YYBCTBUTENbHOCTbIO K TEKYLIMM TpeHAaM, KOHLENTYanbHOM U MeTofonoruye-
CKOW OTCTanocTbio OT 3apy6exHbIX aHanoroB U 6) ¢ TPaANULIMOHHON OTOPBAHHOCTbIO (DUHAHCOBOTO
npasa oT (OUHAHCOBON Hayku (B cuny yero Ana UMGPOBMU3ALMN HEAOCTAET B KauecTBe 06bekTa ba-
30BbIX CUHTETMUYECKUX IMHAHCOBBIX 1 MPABOBbIX KOMMETEHLMIA, CHOPMUPOBAHHOTO KomMnnekca (-
HAHCOBOW 1 NPaBOBOIA FPAMOTHOCTH).

[lpyrumu cnoBamu, CUHTE3 OPUAUUECKUX U UHAHCOBDIX KOMMETEHLMIA JOMKEH CIYXUTb OCHO-
BOW LMhpOBM3ALMM KOMMETEHLMI t0PUCTa B 06NnacTu (uHaHCOBOro npaBa. ABTOP BbiaensieT ABe
OCHOBHble IPeodnochiIKU ANA CMHTE3a NPaBOBON M (HMHAHCOBOI rPaMOTHOCTI B 06pa30BaTe/IbHOM
npovecce:

1) Tpe6oBaHWs PbiHKa TPYAa, BCe 60nee OPUEHTUPOBAHHbIE HA KOMMNEKCHbIE CeLyuanbHOCTH B 06-
NacTi UHAHCOBOTO KOHCANTMHIA, (DMHAHCOBOTO KOMMNAEHCA, MHTErPALMOHHOTO PErynnpoBaHus;

2) KOHBEpreHuMs IKOHOMUYECKON 1 IOPUANYECKON HayK B YCIOBUAX KpU3NCa.

OCHOBHble po6/embl, C KOTOPbIMI NPenoAaBaTeny CTaKMBalOTCA B MpoLecce NpenoaBaHus
KOMM/EKCHbIX (3KOHOMUKO-NPABOBbIX) AUCLMMNNH 11 YUeBHbIX KypPCOB:
= MpOTUBOPEUNBOCTb TEPMUHOB B X IKOHOMUYECKOM 1 OPUANYECKOM NOHUMaHNM;
= MPOTUBOPEUNBOCTb B OMMCAHMN CTPOEHUS IKOHOMUYECKNX CUCTEM; (DparMeHTapHOCTb, Creuu-

(hMYHOCTb 1 Y30CTb MX IOPUANYECKOTO NMOHUMAHNS;
= HW3Kas CTeneHb IPUAN3aLLIAN IKOHOMUYECKUX MOHATUA U KaTeropuit (MCKAKEHHOCTb npu 1opu-

[U3aLLAN HEKOTOPBIX U3 HUX).

Ha ocHoBaHMM CBOEro neaarormyeckoro OnbiTa aBTOP MOXET BblAENUTb HEKME «Cenble 30HbI»
KaK 0pUCTOB, TaK 1 3KOHOMMCTOB/(UHAHCUCTOB B U3yUeHUN (DMHAHCOBOW NPOBIEMATUKIA:

1. «Cnenble 30HbI» OPUCTOB: TEOPUS PUCKOB; AEHEXHASA IMUCCUA 1 [EHEeXHOe 0bpaLleHne; Cu-
cTema rnobanbHbIX MHAHCOBbIX CTAaHAAPTOB, APXUTEKTYPA M06aNbHbIX PUHAHCOBBIX PErynsaTopos;
«PEerynaTopHas nofuTMKa» Kak COBPeMeHHas napajurma perynmpoBaHus, B TOM uncie uUHaHCOBO-
ro pbiHKa; MaKpOMpyAeHLMANbHOE PerynnpoBaHie Kak aHTUKPU3NCHAA «MpPOLIKBKA» OTPAC/ieBbiX
CTAHAAPTOB HA (MMHAHCOBOM PbIHKE; B3aMMOMEACTBIE U KOHKYPEHLMA MeXay nonutukamn (MoHe-
TAPHOMN, MUKPO- M MAKpONpyAeHLUUanbHol, (UCKANbHON 1 Ap.), pasrpaHnueHne NHCTPYMEeHTapus;
npobnematika 3KOHOMUYECKOi (B TOM uncne UHaHCOBOM) 6e30NacHOCTH.

2. «Cnenble 30HbI» (UHAHCMCTOB: CreLnduKa «MArKoro npaBay, ero COOTHOLIEHNE C KTBEPAbIM
NpaBoM»; KOMMNEKCHOCTb NPO6AeMaTUKM NPOTUBOAENCTBUA HE3aKOHHBIM (hUHAHCOBLIM OnepaLy-
AIM; COOTHOLLIEHME 1 B3aMMOAEACTBIME NPABONOPAAKOB (IM06aNbHOM0, PEruoHaNbHbIX, HALMOHaANb-
HbIX); COOTHOLIEHNE KOMMETEHLMM MMO6AbHbIX PEryNaTopos; BOMPOCHI IOPUANUECKOI TEXHUKN (i
HAHCOBOIO 3aKOHOAATENbCTBA.

MpeononeHue ykasaHHbIX CNOXHOCTE BO3MOXHO NpU BHEAPEHUM B 06pa30BaTe/bHbIA NPOLLECC
cneayioLLnx Memodono2udeckux nooxo0os:

1) aKUEeHTUpOBAaHHAA Neaarornyeckas pabota Ha CTbike (KOH(AUKTE) IKOHOMUUECKOI 1 topUN-
UecKon TepMUHONOTUN;

2) comnoctasneHne NpaBoBoro 1 3KOHOMMUYECKOTO NOAX0M0B K CTPOEHMNI0 IKOHOMUUYECKUX CUCTEM
(dbmHaHCOBOM, KPeAUTHOI, HAHKOBCKOI, NNATEXHOM, BANKOTHON 1 Ap.);

3) NoBbIWEHHOE BHUMAHME K MHCTUTYTaM (OpraHM3aLMoHHO-NPaBoBbIM ()OPMaM Cy6bEKTOB PbiH-
Ka; 0COBEHHOCTAM CTaTyca Perynstopos, 06bemy UX KOMMETEHLMI 1 MOTHOMOUMAM);

4) 3KOHOMMKO-NPABOBON aHANN3 MeWAYHAPOAHbIX (DMHAHCOBLIX CTAHAAPTOB W MX BAMAHMA
Ha HaLMOHaNbHY0 (GUHAHCOBYIO N AEHEXHYI0 CUCTEMDbI.

CTATbI 65



Digital Law Journal. Vol. 1, No. 1, 2020, p. 59-70
Vladislav E. Ponamorenko / Digital Challenges and Tax Equity

FinTech Law B cTpykType duHaHcoBoro npasa

Tak Kak «LudpoBoe NpaBo» yxe BNosHe 060CHOBAHHO PacCMaTPUBAETCS B OTEUECTBEHHON Hayke
Kak KOMMNEKCHbIIA (MeX0TpacneBoit) MHCTUTYT Npasa B pamMkax BCeil cucTembl npasa [11, c. 40], aBTop
BMAMT OCHOBAHUA ANA Npu3HaHus FinTech Law?' B kauecTBe NPaBOBOrO UHCTUTYTA B paMKax OTPacu
(huHaHCOBOrO Npasa.

Ha ocHoBaHMN CO6CTBEHHOTO OMbITa NpenogasaHus FinTech Law Ha POCCMIACKOM M MeXAYHApPOA-
HOM YPOBHe, a TaKXe aHann3a 06pa3oBaTebHbIX NPOrpamMm BeayLUX MUPOBbIX YHUBEPCUTETOB aB-
TOp Bblgenser cneaytouie snemeHmsl (cybuHctutyTb) FinTech Law:
= MPaBOBOE PerynupoBaHue 060poTa KPUNTOAKTUBOB U AeATENbHOCTH, CBA3AHHON C KPUNTOAKTY-

BaMy (MaMHUHT, TPEAHAWMHT, 06MeH, XpaHeHue);
= paBOBble OCHOBbI LN(POBLIX NNATEXHbIX TexHonorui (PayTech);
= MPaBOBbIE OCHOBbI OTKPHITOTO 6aHKMHIA U DUHAHCOBBIX MAPKETNNENCOB;
= NPaBOBble OCHOBbI PUHTEX-KPEANTOBAHMS M anbTePHATUBHOTO (PUHAHCUPOBAHUS;
= MPaBOBbIE OCHOBbI NPUMEHEHUS LN(POBbIX TEXHONOTNIA B TOPrOBOM (HMHAHCUPOBAHNY;
= CMapT-KOHTPaKTbl B hMHAHCOBOI chepe (6aHKu, CTpaxoBaHue);
= uncposusauma npasonpumenenns (LegalTech)/Digital legal) B dpuHaHcoBoi cihepe;
= RegTech B KopnopaTuBHOM KomnnaeHce (HanoroBbld, BaNOTHbIA, aHTUOTMbIBOUHBIA) |/ SupTech

B [leATENbHOCTM (IMHAHCOBbIX PErYNATOPOB KaK 31eMeHTbl MexaHu3Ma NPaBoBOro PerynupoBaHus;
= MpaBoBble acnekTbl npumeHeHus Al/ML n BigData B [eATeNbHOCTM Cy6bEKTOB (MHAHCOBO-

IO PbIHKa;
= MpaBoBOe 0becneyeHne knbepbe3onacHocTh B (hHAHCOBOI Chepe;
= MpaBoBOE perynupoBaHue LMdpoBbIX TEXHONOTMiA B cTpaxoBaHum (InsurTech).

SAKJTIOYEHUE

MpeanocbiNKon HayuHo-06pa3oBaTenbHOM KOHLENTyanu3auuu uHcTuTyTa FinTech Law aBnsert-
ca rmo6anu3aums, NpoABUBLAACA B ciepe (NHAHCOB KaK HEraTMBHO (uepes TpaHCNALMI0 CUCTeM-
HOTO pUCKa B YCNIOBUAX MUPOBOTO (DUHAHCOBOTO KPU3WCA), TAK U KOMMEHCATOPHO-MO3UTUBHO —
uepes Co3aaHWe HOBOW PUCK-OPUEHTUPOBAHHOM CUCTEMbI MEMX[YHAPOAHOTO M HALMOHANbHOIO
(hMHAHCOBO-NPABOBOIO PEryNupoBaHus, UyBCTBUTENbHOM K LMGPOBbIM BbI30BaM COBPEMEHHOCTH.

Mpeanaraemast aBTOPOM CTPYKTYpa hMHAHCOBOIO NpaBa BK/OUAET TpU NOAOTPACM: MOHETAPHOE
npaBo, hncKanbHoe NPaBo U NPaBo (UHAHCOBbIX PbIHKOB. [PY 3TOM CYLIECTBEHHYIO PONb B Pa3Bi-
TUM MEX/YHAPOAHOTO W HAUMOHANBHOTO (PUHAHCOBOMO PErynupoBaHNS UIPalT KPOCC-CEKTOPasb-
Hble MONUTUKN (MAaKPONPYAEHLMaNbHas, aHTUOTMbIBOUHAS, LNPOBAA UNN (DUHTEX-MONNTUKA).

IBONIOLMA NPEAMETA U CUCTEMbI (HHAHCOBOTO NpaBa B CBETE BblllEyKa3aHHbIX NPOLECCOB BKI0O-
yaeT N HeobxoaMMoe (hopMUPOBAHME B ero CTPYKType npasoBoro WHcTutyta FinTech Law (uaw
«MpaBoBoe perynupoBaHne LNdpoBbiX TeXHONOTMI B GMHaHCOBON cthepe»). Mpeanaraemas asTo-
pom cTpykTypa FinTech Law oTpaaeT OCHOBHbIE HANPABNEHUSA NPUMEHEHNA LD POBbIX TEXHONOTUI
B uHaHcoBoM chepe.

LinthpoBuzauns npodheccoHanbHbIX KOMMNETEHLNA OPUCTOB JOMKHA ONUPATbCA HA CUHTE3 u-
HaHCOBOIA 1 PABOBOJ rPaMOTHOCTU.

7' PycCKOS3bIYHBIMI aHanoraMu TepMuHy FinTech Law moryT 6biTb «[paBoBOe perynupoBaHue LUGPOBbIX TEXHONOTHI

B (hHaHCOBO chepe» nubo kopoue — «LincdpoBoe (hHaHCOBOE NPaBO».
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